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PETITIONEE’S QUESTIONS PRESENTED. 

The ultimate questions presented are whether the War 
Contracts Price Adjustment Board had jurisdiction to re¬ 
negotiate the contracts of the petitioner, a limited partner¬ 
ship, otherwise exempt from renegotiation, on the ground 
that it and Nichols & Co., Inc., a corporation, were under 
common control and whether, on the same ground, the Tax 
Court of the United States had jurisdiction to affirm the 
determination of the War Contracts Price Adjustment 
Board that the petitioner had realized excessive profits. 

The specific question is whether a conclusion that suchj 
common control existed was warranted upon undisputed, 
facts. ! 
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United States Court of Appeals 

FOE THE District of Columbia Circuit. 


No. 10,802 


Lowell Wool By-Products Company, Petitioner, 

V. 

War Contracts Price Adjustment Board, Respondent. 


Petition for Review of Decision of the Tax Court 
of the United States. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. j 

The decision, which the Court is asked to review, was 
made by the Tax Court of the United States on June 30, 
1950 (Jt. App. 35). The petition for review was filed with 
the Tax Court on July 25, 1950 (Jt. App. 35). The pro-| 
ceeding in the Tax Court was upon a petition under Sub¬ 
section (e) (1) of the Renegotiation Act, U. S. C. Title 50, 
App. Sec. 1191, added by the Act of February 25, 1944, c. 
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63, Title VII, §701 (b), 58 Stat. 82 (Jt. App. 2-5). It 
sought a redetermination of alleged excessive profits real¬ 
ized by petitioner during its fiscal year ending December 
31, 1943. Pursuant to a stipulation, the hearing was lim¬ 
ited to the question whether the petitioner’s contracts were 
exempt from renegotiation under the provisions of Sub¬ 
section (c) (6) of the Renegotiation Act (Jt. App. 41). The 
aggregate amounts which it received under renegotiable 
contracts did not exceed $500,000 in the fiscal year involved 
(Jt. App. 31, 53), and it was, therefore, exempt unless 
‘‘under the control of or controlling or under common con¬ 
trol with” another person whose renegotiable sales when 
aggregated with the petitioner’s exceeded that amount. 
The precise issue was whether the petitioner and Nichols 
& Co., Inc., a corporation whose receipts from renegotiable 
contracts were in excess of $500,000, were under common 
control. The decision of the Tax Court affirmed the re¬ 
spondent’s determination on the ground that such common 
control existed (Jt. App. 34). Unless such common control 
existed, the respondent lacked jurisdiction to make any 
determination of excessive profits, and the Tax Court had 
no jurisdiction to affirm such a determination. In this 
Court the question is presented solely as one of law, that 
is, whether the general finding fhat .fhe petitioner and 
Nichols & Co., Inc., were under common control was war¬ 
ranted by and consistent with the subsidiary findings of 
the Tax Court. No question is raised as to the validity of 
any of the subsidiary findings, most of which were based 
on stipulated facts. The petition for review is authorized 
by the provisions of Sections 1141 and 1142 of the Internal 
Revenue Code, and the jurisdiction of this Court is invoked 
under Subsection (b) (1) of Section 1141, for the reason 
that a return of tax to any collector’s office was not made 
or required in respect of liability under the Renegotiation 
Act. 
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STATEMENT OF THE CASE. 

The petitioner is a limited partnership organized in May, 
1943. Its general partners were Theodore W. Jenks ard 
Foster Best (Jt. App. 24). They conducted the business of 
the firm without any directions from anyone else (Jt. Ap]3. 
30). That business consisted of extracting wool grease 
from liquors made in scouring wool at plants in Providence, 
Rhode Island, and Lowell, Massachusetts, and of selling 
the grease (Jt. App. 24). The limited partners were B. 
Kathaleen Alexander, Doris A. Nichols, Eleanor L. Hackett, 
Celia Wellman, and George B. Bullock, Jr. None of them 
took any part in the business of the petitioner (Jt. App. 
25). The partnership agreement provided in Article Y 
(Jt. App. 43): 

Limited Partner shall take no part in the contr*?! 
of the business, nor transact any partnership business, 
nor act in any way in behalf of the partnership.” 

The articles provided that the partnership should con¬ 
tinue for ten years, but might be dissolved at any time upon 
the unanimous agreement of all the limited partners (Jt. 
App. 45). 

The partners were entitled to share in the profits as fol¬ 
lows (Jt. App. 24, 43-44): 


Foster Best 
Theodore W. Jenks 
S. Kathaleen Alexander 
Doris A. Nichols 
Eleanor L. Hackett 
Celia Wellman 
George B. Bullock, Jr. 


1.25 

1.25 

19.50 

11.70 

27.30 

14.00 

25.00 


per cent 
per cent 
per cent 
per cent 
per cent 
per cent 
per cent 


Nichols & Co., Inc., alleged by the respondent to be un¬ 
der common control with the petitioner, is a Massachusetts 
corporation (Jt. App. 25). Its business is that of a top- 
maker, which means that it buys grease wool, which |t 
causes to be sorted, scoured, graded and carded into wool 
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tops, through combing mills, on a commission basis (Jt. 
App. 29). In 1943 it had 3000 common shares outstanding, 
held in thirty-eight blocks, the largest of which was 397 
shares, but all held by or for the benefit of the members 
of three families. Eight blocks, aggregating 1149 shares, 
w’ere held in trusts, of which at least one trustee was a 
bank or trust company (Jt. App. 48-50, 29). 

Neither Jenks, Best, nor S. Kathaleen Alexander owned 
any shares of Nichols & Co., Inc. (Jt. App. 25, 29). George 
B. Bullock, Jr., owned no such shares, but his wife owned 
43 and was the beneficiary of a trust owning 222. Celia 
Wellman owned no such shares but was the beneficiary of 
a trust owning 77. Doris A. Nichols o^vned 71 shares and 
her husband held 145 individually and 26 as guardian. 
Eleanor L. Hackett owned 40 and her husband held 205 
individually and 80 as guardian (Jt. App. 29). 

It was not found nor even argued that the petitioner con¬ 
trolled Nichols & Co., Inc., or that the latter controlled the 
petitioner (Jt. App. 31). The decision was that the two 
organizations were “under actual common control, within 
the meaning of Section 403 (c) (6) of the Renegotiation 
Act.^^ (Jt. App. 34). 

There is no express finding as to who the persons were 
who could exercise control of both, or that during the pe¬ 
riod involved they did in fact exercise such control, but 
the opinion states (Jt. App. 34): 

“That the Nichols, Wellman and Hackett families 
could control the situation, at all times, and the exist¬ 
ence of petitioner, as well as Nichols, seems to us, upon 
the factual basis adopted in the Hug case, obvious. 
That in the period here involved they did not in fact 
exercise such control is not seen as the important ele¬ 
ment. They had power of control, which in our view 
is the concept of the statute, and within its object. * * * 
The petitioner’s view, in substance, that there was no 
entity in the members of the three families is met, we 
think, by the manner in which they participate in the 
various companies, including petitioner.” 
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The other companies, to which the opinion refers, A^ere 
Providence Wool Combing Company, Inc., hereinafter 
called Providence, and Alexander Wool Combing Compsjny, 
hereinafter called Alexander, both of which were engaged 
in the business of scouring and combing wool on a com¬ 
mission basis. The stockholdings in those companies are 
set out in detail in the stipulation and findings (Jt. Alpp. 
28, 38). Since it is not the details, but the inferences which 
may be drawn from them, which are significant, we sr^m- 
marize the facts and discuss the inferences. ! 

Trustees for the children of Arthur 0. Wellman, Eob(prt 
P. Hackett as guardian for his children, and Doris A. 
Nichols owned all of the stock of Providence, and one-hilf 
the common stock and all of the non-voting preferred stojck 
of Alexander. Doris A. Nichols was one of the limited 
partners of the petitioner. S. Kathaleen Alexander, an¬ 
other limited partner, but not a member of the Nichols, 
Wellman, or Hackett families, owned shares in Alexander. 
No other limited partner owned shares in either. The gen¬ 
eral partners were officers and directors of Providence, but 
owned none of its shares, nor any shares of Alexander or 
of Nichols & Co., Inc. (Jt. App. 25). No member of any of 
the three families was an officer or director of either Provi¬ 
dence or Alexander (Jt. App. 29-30). j 

Arthur 0. Wellman was President of Nichols & Co., Incj, 
in 1943; Robert P. Hackett was Vice President; and Johh 
H. Nichols, Jr., the husband of Doris A. Nichols, was AsL 
sistant Treasurer. The three, with John H. Nichols, conL 
situted the board of directors (Jt. App. 29). The four dij- 
rectors owned as individuals 776 shares of Nichols & Co. 
Inc., out of the 3000 outstanding, but, in fiduciary capaci 
ties, including co-trusteeships, they owned an additional 
1368 shares, making the total to which they had some title 
2144 shares (Jt. App. 48-50). Of this total 668 vrere held 
by John H. Nichols. There was no express finding by the 
Court that its four directors actually controlled Nichols & 
Co., Inc., but we should not urge that one was not war¬ 
ranted. 
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It may be inferred also that the opportunities to make 
investments in the shares of Providence and of Alexander 
came to the attention of the four directors in the course 
of their conduct of the business of Nichols & Co., Inc. Ob¬ 
viously, Mr. Wellman as trustee and Mr. Hackett as guard¬ 
ian actually made the investments of their children’s funds. 
Mr. Nichols, Jr., it may be guessed, had a high degree of 
responsibility for his wife’s. It may be expected that Mr. 
Wellman and Mr. Hackett, holding stock of Providence and 
Alexander in a fiduciary capacity, would exercise their 
rights as stockholders, and that Mr. Nichols, Jr., would 
counsel action by his wife, though none of them became an 
officer or director of either company. The only specific 
finding with respect to the exercise of control, however, is 
that ^‘Jenks managed Providence in about the same man¬ 
ner as he managed the petitioner”, that is, ‘‘without direc¬ 
tions from any one else” (Jt. App. 30). There is nothing 
in the record to suggest that Messrs. Wellman, Hackett, 
and Nichols, Jr., exercised any control over Alexander, in 
which only one-half the voting stock was held by or for 
members of their families (Jt. App. 28). 

It may be assumed also that the opportunity to contribute 
to the limited capital of the petitioner was broached to its 
limited partners by the directors of Nichols & Co., Inc., or 
some of them, and that the investment was made upon their 
advice. Indeed, the formation of the limited partnership 
was first discussed by Jenks at the suggestion of Arthur 
0. Wellman, with counsel who also represented Nichols & 
Co., Inc., Providence, and Alexander (Jt. App. 30-31). 

The petitioner was organized under the following cir¬ 
cumstances (Jt. App. 26-27, 40-41): 

Both Providence and Alexander were in 1942 engaged 
in combing grease wool into tops and noils. Preliminary 
operations included scouring the wool. In that process 
scouring liquor was produced. Providence had acquired in 
1941 certain equipment for the extraction of wool grease 
from the scouring liquor. Alexander had acquired such 
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equipment in 1942. In 1942 both companies as part of 
their operations extracted wool grease from the scouring 
liquors produced and sold the grease. Prior to the acquisi¬ 
tion of such equipment both companies had treated the 
scouring liquor as a waste product which was allowed to go 
down the drain. 

Shortly prior to the organization of petitioner the Bos¬ 
ton Quartermaster Price Adjustment District Office had 
ruled that grease sales by Alexander and Providence 
should be treated as a credit against costs for the purposes 
of renegotiating alleged excessive profits. It had also 
ruled, over the objections of the companies, that the profits 
they had realized in 1942 were excessive. These rulings 
were believed by the officers of both companies to mean in 
effect that any profits realized on grease sales were to be 
paid over to the United States so that no return on the 
capital investment in the grease-extracting equipment 
could be realized. The officers of both companies were 
considering, therefore, selling the equipment and abandon¬ 
ing the business of extracting grease from scouring liquor. 
Both companies had been represented by the same counsel 
in conferences with the officers of the Boston Quartermaster 
Price Adjustment District Office. Counsel suggested that, 
instead of selling the equipment to persons who would not 
use it at the plants of the respective companies, a sale be 
made to a company which would contract to take the scour¬ 
ing liquor from the plant and extract from it the wool 
grease which at that time was in demand for war purposes. 
Counsel proposed that a single company be formed for this 
purpose. Lowell Wool By-Products Company, the peti¬ 
tioner, was the company formed. Pursuant to the fore¬ 
going plan, petitioner used the capital contributed by the 
limited partners to purchase from Providence and Alex¬ 
ander their grease-extracting equipment. 

There were written contracts between the petitioner and 
Providence, and between the petitioner and Alexander, giv¬ 
ing the petitioner the entire production of scouring liquors 
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of both combing mills for a period of ten years (Jt. App. 
50-53). The customers to whom petitioner sold were not 
customers of Providence, Alexander, or Nichols & Co., Inc. 
Nichols & Co., Inc., had never engaged in the grease busi¬ 
ness (Jt. App. 30). 

STATUTES AND REGULATIONS INVOLVED. 

Subsection (c) (6) of the Renegotiation Act, as amended 
by Act of February 25,1944, c. 63, Title VII, s. 701 (b), 58 
Stat. 82, 50 U. S. C. App. Sec. 1191: 

‘‘This subsection shall be applicable to all contracts 
and subcontracts, to the extent of amounts received or 
accrued thereunder in any fiscal year ending after 
June 30, 1943, whether such contracts or subcontracts 
were made on, prior to, or after the date of the enact¬ 
ment of the Revenue Act of 1943, and whether or not 
such contracts or subcontracts contain the provisions 
required under subsection (b), unless (A) the contract 
or subcontract provides otherwise pursuant to sub¬ 
section (i), or is exempted under subsection (i), or (B) 
the aggregate of the amounts received or accrued in 
such fiscal year by the contractor or subcontractor and 
all persons under the control of or controlling or un¬ 
der common control with the contractor or subcontrac¬ 
tor, under contracts with the Departments and subcon¬ 
tracts (including those described in clause (A), but 
excluding subcontracts described in subsection (a) (5) 
(B)) do not exceed $500,000 and under subcontracts 
described in subsection (a) (5) (B) do not exceed $25,- 
000 for such fiscal year. If such fiscal year is a frac¬ 
tional part of twelve months, the $500,000 amount and 
the $25,000 amount shall be reduced to the same frac¬ 
tional part thereof for the purposes of this para¬ 
graph.** 

Section 348.4 of Renegotiation Regulations promulgated 
by the War Contracts Price Adjustment Board (Supple¬ 
ment 1944 C. F. R. Title 32, Ch. XIV, s. 1603.348-4): 

“Tests of ‘Control*. In determining whether the 
contractor controls or is controlled by or under com- 
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mon control with another person, the following prin¬ 
ciples should be followed: 

*‘(1) Corporate Control: A parent corporatioii 
which owns more than 50% of the voting stock of an¬ 
other corporation controls such other corporation and 
also controls all corporations controlled by such othe;: 
corporation. 

^‘(2) Individual Control: An individual who ownis 
more than 50% of the voting stock of a corporation 
controls the corporation and also controls all corpora¬ 
tions controlled by the corporation. 

‘‘(3) Partnership Control: A general partner who 
is entitled to more than 50% of the profits of a partner 
ship controls the partnership. 


“ (4) Joint Venture Control: A joint venturer who 
is entitled to more than 50% of the profits of a joint 
venture controls the joint venture. 


‘‘(5) Other Cases: Actual control is a question of 
fact. Whenever it is believed that actual control ext 
ists even though the foregoing conditions are not full 
filled, the matter may be determined by the Departt 
ment or Service conducting the renegotiation.’’ 


STATEMENT OF POINTS. 

The petitioner has but a single point: 

The Tax Court erred in concluding from the facts stipu¬ 
lated and the evidence that there was in 1943 common con ¬ 
trol of the petitioner and Nichols & Co., Inc. That conclu ¬ 
sion is inconsistent with the Court’s subsidiary findings. 


su: 


[ARY OF ARGUMENT. 


The words ‘‘all persons • • * under common control 
with the contractor”, as used in Subsection (c) (6) of the 
Renegotiation Act, include only persons under the control 
of the same persons who control the contractor. 

Control means power to direct which is enforceable, not 
a mere ability to influence. 
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Control of the petitioner was legally in Jenks and Best, 
its general partners. The only power given its limited 
partners was to dissolve and terminate the existence of 
petitioner by unanimous consent. Such a power does not 
constitute control. 

Control of Nichols & Co., Inc., was in its stockholders, or 
any combination of them which could command a majority 
of its stock. The fact that all of the shares of stock of 
Nichols & Co., Inc., were held by members of three families 
is not the same thing as if they were held by one person 
or by three. A family is not an entity and there is no pre¬ 
sumption that its members act as a unit. If a family is to 
be regarded as a unit for any purpose, it is not the same 
person as one of its members. 

If actual control of Nichols & Co., Inc., is to be found in 
a combination of less than all the stockholders, e.g., in its 
four directors, Messrs. Wellman, Hackett, Nichols, Sr., and 
Nichols, Jr., those persons did not control the petitioner. 
No one of them, nor all four in combination, had power to 
direct the petitioner’s conduct of its affairs. 

If the power of the limited partners to dissolve by unan¬ 
imous consent was equivalent to control, it was a power 
given to them and not to any other combination of stock¬ 
holders of Nichols & Co., Inc. It cannot be presumed that 
a power given to one person has been delegated to a hus¬ 
band, to a son, or to a father-in-law, merely by reason of 
the existence of such a family relationship. 

Though proof of intent to control is not proof of control, 
the facts do not warrant a finding of intent to control by 
those controlling Nichols & Co., Inc. The organization of 
the petitioner with general partners having no interest in 
Nichols & Co., Inc., with limited partners having no powers 
to interfere with the conduct of the business except to dis¬ 
solve and then only with the consent of one not related by 
blood or marriage to any stockholder of Nichols & Co., 
Inc., and the making of contracts for ten-year periods for 
a supply of scouring liquors, negative such an intent. 
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ABGUMENT. 

The conclusion of the Tax Court of the United States 
that the petitioner and Nichols & Co., Inc., were under codIi- 
mon control was unwarranted and is inconsistent with i]ts 
subsidiary findings. 

1. The words “aU persons * * * under common control with 

the contractor”, as used in Subsection (c) (6) of the 
Renegotiation Act, include only persons under the con¬ 
trol of the same persons who control the contractor. | 

This proposition seems self-evident. Certainly the word 
‘‘common’’ implies that there must be identity between 
the persons who exercise “control” of two organizations 
under common control. If A owns all of the shares of A 
corporation and ten per cent of those of Y, it can hardly he 
said that X and Y are under common control merely be¬ 
cause A controls X and may combine with other sharehold¬ 
ers who control Y. “Common control” means “a control 
to which each alike is subject”. 

Ex parte Koehler, 30 Fed. 867, 870 (C. C. D. Ore.]. 

2. Control means power to direct which is enforceable, not 

mere ability to influence. 

Perhaps this point will also not be disputed, if we add 
that by “enforceable” is meant, not necessarily undep 
every conceivable set of circumstances, but as a practicall 
matter. So, where stock is widely distributed, “a compact, 
united ownership of 46 per cent is ample to control th(3 
operations of the corporation”. 

United States v. Union P. R. Co., 226 U. S. 61, 95. 


We agree, too, that control of a corporation or other orl- 
ganization may be obtained by other means than stock coni 
trol, e.g., by contract, as a result of relationships, includin§^ 
family relationships, or other means. 
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A mere ability to persuade or influence, however, is not 
control. There must be actual power in whatever manner 
obtained to impose one^s will. 

The word “controP’ has been so limited in other con¬ 
texts. 

Section 1331 of the Revenue Act of 1921 provided for 
consolidated tax returns “if substantially all the stock of 
two or more corporations is owned or controlled by the 
same interests. 

The Commissioner of Internal Revenue and others con¬ 
tended, and a number of the lower Courts concluded, that 
control, for the purposes of the language quoted, might be 
shown by something less than legally enforceable control. 
This theory was rejected by the Supreme Court. In Hcmdy 
d Harman v. Burnet^ 284 U. S. 136,140,141, the Court said: 

“We assume in favor of petitioner that they, 
through their power over Hamilton’s official position 
and salary, their ability to dominate both corporations 
or by other means, were in position effectually to influ¬ 
ence him in respect of the voting, use or disposition of 
the stock issued to him, and thus as a practical matter 
to exert a kind of control called by counsel ^actual’ to 
distinguish it from a legally enforceable control 
• •••••• 

“• • * It would require very plain language to show 
that Congress intended to permit consolidated returns 
to depend on a basis so indefinite and uncertain as con¬ 
trol of stock, without title, beneficial ownership or legal 
means to enforce it. Control resting solely on acquies¬ 
cence, the exigencies of business or other considera¬ 
tions having no binding force is not sufficient to satisfy 
the statute.” 

In Atlantic City EL Co. v. Commissioner, 288 U. S. 152, 
153, the Court said, with respect to like language in Section 
240 of the Revenue Act of 1918; 

“The requirement of control, in the absence of legal 
title or beneficial ownership, is not satisfied by acquies¬ 
cence or by business considerations without binding 
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force. There must be a control that is legally enforce-l 
able.” 

In Pavey v. A. C. Allynd Co., 1 F. Supp. 559, 561 (S. D. 
N. Y.), a suit in equity for an accounting in which it was 
sought to hold a bank liable on the ground that it was rep¬ 
resented on the board of directors of and controlled the 
corporation whose funds had been diverted, District Judge 
Woolsey said: 

“The fact that an incorporated banking house, by its 
personal influence or owing to lively hopes of assist¬ 
ance in the future, is able to affect the policies of an¬ 
other company does not give it control in the legal! 
sense. Even equity cannot deal with such imponder¬ 
ables.” 

1 

Obviously, if mere ability to influence without any power 
to decide constituted control, a corporation or partnership 
might be controlled by many and various persons, not 
stockholders or directors or otherwise entitled to partici¬ 
pate in the management. 

Control implies power, however gained, to make effec¬ 
tive decisions. | 

I 

3. Control of the petitioner was in its general partners. 

The partnership agreement (Jt. App. 42-45) makes this 
clear. Control by the general partners is a characteristic 
of limited partnerships. There is nothing in the record 
to indicate that the general partners ever abdicated their 
authority, or delegated it to anyone else. The Tax Court 
found (Jt. App. 30): 

“No limited partner or any relative or friend of a 
limited partner ever directed Jenks as to how to con¬ 
duct the business of petitioner and he and Best con¬ 
ducted it without directions from anyone else.” 

The partnership articles provided that it should con- j 
tinue in existence for ten years; that the death of a limited 
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partner should not dissolve the partnership; and that a 
limited partner might withdraw only upon the expiration 
of one yearns notice. The only provision upon which the 
Tax Court relied as showing control by others than the gen¬ 
eral partners was that authorizing a dissolution at any 
time upon unanimous agreement to that effect by the lim¬ 
ited partners (Jt. App. 42-45). 

We submit that a power to dissolve and terminate a 
partnership is not equivalent to control. Doubtless that 
power afforded protection to the limited partners in the 
event that the general partners should exercise their con¬ 
trol improperly, and the existence of the power might tend 
to deter an abuse of their authority. But a power to veto 
is not a power to act, nor does ‘‘actual control” rest, cer¬ 
tainly in the sense in which those words are here to be 
employed, in those who may forbid only by terminating 
the existence of the firm. 

4. Control of Nichols & Co., Inc., was in its stockholders or 
any combination of them which could command a ma¬ 
jority of its stock. 

We suppose that the Tax Court so found, though the 
opinion describes the stockholders as “the Nichols, Well¬ 
man and Hackett families”. This description, however, 
must be understood as including banks and trust companies 
and other persons holding shares in trust, and members of 
one family or the other only by marriage. It does not 
seem to us that such a description leads to clarity of 
thought. A family is, of course, not a legal person, nor, 
as a practical matter, do the members of any family in¬ 
variably act in concert. On the contrary, it is common 
knowledge that the existence of the family relation often 
intensifies differences of opinion. 

Chafee: The Internal Affairs of Associations Not for 
Profit^ 43 Harv. L. Bev. 993: 
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**The bitterness of a dispute is apt to be inversely 
proportionate to the area of conflict. Family rows are 
proverbial for their violence.’^ I 

1 

The members of three families may manifest a variety 
of views as distinct from each other as in any other eqijial 
segment of the population. In this case it appears that 
the stock of Nichols & Co., Inc., was fairly widely distrib¬ 
uted, in thirty-eight blocks (Jt. App. 48-50). There is 
nothing in the record to indicate any such unusual degiee 
of uniformity in the views of the members of the three 
families as to permit treating them not as individuals liut 
as unitized groups. 

If, indeed, it serves any useful purpose here to describe 
a number of individual stockholders as members of “the 
Nichols, Wellman, and Hackett families”, this device vill 
not justify treating one member of a family as equivalent 
to the whole. Doris A. Nichols, for instance, is not tihe 
Nichols family. She is a person who became a member of 
the family by marriage, and who might also be described 
as a member of all the other families to which she is le- 
lated by blood. This is true as well of the other limited 
partners referred to as members of the Wellman and 
Hackett families. But if it helps the decision of this case 
to say that the Nichols, Wellman, and Hackett families con¬ 
trolled Nichols & Co., Inc., it must be clear that this does 
not mean that Doris A. Nichols, Celia Wellman, George B. 
Bullock, Jr., and Eleanor L. Hackett controlled the corpo¬ 
ration. They are not the same persons as the three fami¬ 
lies, and if it could be said that the limited partners cop- 
trolled the petitioner and the three families controlled 
Nichols & Co., Inc., it could not also be said that the t^m 
organizations were under common control. To revert to an 
illustration given above, if A owned all the shares of X co r¬ 
poration and ten per cent of the shares of Y, X and Y con Id 
not be found to be under common control merely because 
the other ninety per cent of the shares of Y was held ly 
brothers, sisters, aunts and in-laws of A. 
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5. If actual control of Nichols & Co., Inc., is to be found 

in a combination of less than all the stockholders, e.gf., 
in its four directors, those persons did not control the 
petitioner. 

Certainly no one of the four directors of Nichols & Co., 
Inc., nor all four in combination had any authority by vir¬ 
tue of their oflSce to direct the conduct of petitioner’s affairs 
or to make decisions for it. 

It may be suggested, however, that, since Mr. Wellman 
as trustee and Mr. Hackett as guardian held in combina¬ 
tion a majority of the shares of Providence, they could in¬ 
fluence Jenks and Best, the petitioner’s general partners, 
who were also officers and directors of Providence, by 
threatening not to continue them in those offices. Obvi¬ 
ously, an attempt to exert an influence over the general 
partners of the petitioner by threats to terminate their em¬ 
ployment by Providence would have been improper and a 
clear abuse of power entrusted to them only in a fiduciary 
capacity. Such a corrupt purpose should not be imputed 
in the absence of facts to indicate that it existed. There 
are no such facts in the record. The mere possibility that 
a power to control a corporation may be abused to coerce 
an agent who also serves another organization does not 
constitute control of the latter. See the cases cited above. 

6. If the power of the limited partners to dissolve by unan¬ 

imous consent wa^ equivalent to control, it wbs a power 
given to them and not to any other combination of 
stockholders of Nichols & Co., Inc. 

Certainly it will not be contended that the five limited 
partners, only two of whom owned shares of Nichols & Co., 
Inc., aggregating only 111 out of 3000 outstanding, con¬ 
trolled that corporation. 

It will not establish common control, therefore, to show 
that the petitioner was controlled by its limited partners. 
Any control over the partnership which they might exer- 
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cise must be attributed to the persons who controUejd 
Nichols & Co., Inc., that is, to all its stockholders, or ^ 
some combination of them who exercised actual control. 

There is nothing in the record to suggest that the limited 
partners or any of them delegated their power to dissoh e 
the limited partnership or any other power with respe(jt 
to it to all the stockholders of Nichols & Co., Inc. The fa<5t 
that a limited partner was a member of one family would 
hardly dispose her to delegate her powers to a group com¬ 
posed of the members of three families in which her own 
family could be outvoted. 

Nor, if we assume that Nichols & Co., Inc., was controlled 
by its four directors, would their family relationships to 
the limited partners per se result in giving them such coi^- 
trol over the petitioner as the limited partners might esj:- 
ercise. 

If A is a woman who owns all the stock of the corpora l- 
tion and is married to B, it is not to be inferred, at least 
wherever Married Women’s Property Acts are found, tha^t 
B controls the corporation. Massachusetts General Law^, 
Chapter 209, Section 1, provides in part; 


<<• * • 


a married woman may receive, receipt foi)-, 
hold, manage and dispose of property, real and per¬ 
sonal, in the same manner as if she were sole.” 


ih 


It was said of Massachusetts General Statutes, Chapter 
108, Section 3, from which this language was derived, 
Stewart v. Jenkins, 6 Allen 300, at 301: 

“The object of all the recent legislation upon this 
subject is undoubtedly to protect the property of mar 
ried women, by removing it from the control of theijr 
husbands; * * 


See also Epsen Lithographers v. O^Malley, 67 F. Supp. 
181 (D. Neb.). 

That case arose under Section 45 of the Internal Revenu<} 
Code which authorizes the Commissioner of Internal Reve- 
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nne to allocate income and deductions “in any case of two 
or more organizations * * * owned or controlled directly or 
indirectly by the same interests. The Court said in part: 

“Under Section 45, the Commissioner is authorized 
to allocate income only as between organizations con¬ 
trolled by the same interests. The taxpayer and the 
partnership are not, in the present case, controlled by 
the same interests. The taxpayer is controlled by two 
members of the family; the partnership is controlled by 
five members of the family. There is uncontradicted 
testimony that the interest of Helen J. Epsen in the 
partnership was paid for out of her own separate 
funds. In view of this undisputed evidence, and the 
lack of any showing to the contrary, it will not be pre¬ 
sumed that Edward J. Epsen controlled his wife’s 
interest in the partnership.” 

The Tax Court in two memorandum decisions has held 
to the same effect. 

A. G. Nelson Paper Compwny, Inc., 3 TCM 914, 916. 

Q. I. Roberts, et al., 8 TCM 60, 70. 

A fortiori, it is not to be presumed that a man has dele¬ 
gated control of a corporation to his father-in-law merely 
because of their relationship. 

Doubtless, it might be shown that control of a corporation 
or other organization ostensibly exercised by a wife was 
actually that of her husband, but there is nothing in this 
case to show such a situation. The fact, which may be 
inferred, that Arthur 0. Wellman and other directors of 
Nichols & Co., Inc., were informed of the plan to organize 
the petitioner and not only considered it but recommended 
the investments in the limited capital, does not show that 
control fell into their hands. 
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7. Though proof of intent to control is not proof of con¬ 
trol, the facts do not warrant a finding of intent 
control by those controlling Nichols & Co., Inc. I 

The Tax Court states in its opinion (Jt. App. 34): j 


“The organization of these different companies py 
members of the same families, including wives, !a 
mother and son-in-law, as stocl^olders, is proof 6f 
intent to control them, and may not be overlooked wit|h 
any regard for realism. ’ ’ | 

Of course, proof of intent to control is not proof of coA- 
trol. An intent may never become effectual if only because 
the means adopted to accomplish it are inappropriate. lA 
this case, we think it clear that, if there was an intent oju 
the part of those controlling Nichols & Co., Inc., to contrpl 
the petitioner also, no action was taken to accomplish that 
purpose. Control of the petitioner was vested legally i|i 
the general partners. The limited partners were expressly 
denied powers to participate in management. The peti¬ 
tioner was given contracts for a supply of scouring liquors 
for a ten-year period so that it was not dependent for a 
source of raw materials upon Providence or Alexander. It 
was not dependent for its existence in any manner upon 
Nichols & Co., Inc. 

We think the Tax Court in error, moreover, in finding 
proof in the organization of Providence, Alexander, and 
the petitioner, of an intent to control them on the part o^ 


the persons controlling Nichols & Co., Inc. I 

All of the stockholders of Nichols & Co., Inc., did noil 
participate in the organization of Providence; nor did al^ 
of the directors unless it is inferred merely from the familyl 
relationship that Doris A. Nichols was the nominee of both 
her husband and her father-in-law. The interests taken in 
the stock of Providence by those members of the Nichols, 
Wellman, and Hackett families who did invest in it were 
neither proportional to their own interests in Nichols & 
Co., Inc., nor to the aggregate interests of each family. No 
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jnember of any of the three families was elected an officer 
or director. 

All of the stockholders of Nichols & Co., Inc., did not par¬ 
ticipate in the organization of Alexander, nor did those 
participating obtain control of the corporation. They ac¬ 
quired only half the voting stock. The officers and directors 
elected were not members of any of the three families. 

All of the stockholders of Nichols & Co., Inc., did not 
participate in the organization of the petitioner. The gen¬ 
eral partners and three of the limited partners owned no 
stock in Nichols & Co., Inc., and could take no part in control 
of that company. The fact that the petitioner was organized 
at the suggestion of counsel, who now represents the peti¬ 
tioner and at that time also represented Nichols & Co., Inc., 
Providence, and Alexander, does not, we hope, warrant a 
suspicion that the grant of control to the general partners 
was a mere cloak to hide a reservation of powers to others, 
that is, to those controlling Nichols & Co., Inc. It should 
suggest that the choice of a limited partnership as the form 
of organization was with the deliberate purpose of placing 
control in the hands of the actual managers of the business 
rather than of those who contributed its capital. 

We see nothing, therefore, in ‘‘the organization of these 
different companies by members of the same families’’ 
which is ‘ ‘ proof of intent to control ’ ’. Certainly such intent 
was not spelled out. No machinery was created by which it 
could be effectuated. The possibility of personal influence 
was, of course, not negatived, but that possibility, which 
on the record never materialized, is all that forms the basis 
of the finding of an intent to control and of control 

CONCLUSION. 

It is respectfully submitted that the conclusion of the 
Tax Court that the petitioner and Nichols & Co., were under 
common control in the year 1943 was unwarranted by the 
specific facts stipulated and found and was inconsistent 


with them. It follows that the petitioner’s contracts wire 
exempt from renegotiation, that the War Contracts Pi^ice 
Adjustment Board was without jurisdiction to make a de¬ 
termination that petitioner realized excessive profits, and 
that the Tax Court lacked jurisdiction to affirm that deter¬ 
mination or to make any other. 

Respectfully submitted. 

Edward C. Park, 

Tremont Building, 

Boston 8, Massachusetts, 

Frederick Bern ays Wiener, 
1009-1015 Tower Building, 
Washington 5, D. C., 

Attorneys for Petitione^. 


December 1950. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

3 FUed Dee. 29, 1945. 

Petition for Redetermination of Alleged 
Excessive Profits. 

I. The petitioner, Lowell Wool By-Products Company, 
is a limited partnership created by an agreement dated May 
21, 1943 in conformity with provisions of Chapter 429 of 
Rhode Island General Laws and Chapter 109 of Massa¬ 
chusetts General Laws. The general partners of said 
limited partnership are Foster Best and Theodore W. 
Jenks, both of Providence, Rhode Island. The limited part¬ 
ners are S. Kathaleen Alexander, of Andover, Massachu¬ 
setts, Doris A. Nichols, of Newton Center, Massachusetts, 
Eleanor L. Hackett, of Wellesley Hills, Massachusetts, 
Celia Wellman, of West Newton, Massachusetts, and George 
B. Bullock, Jr., of said Newton Centre, Massachusetts. The 
petitioner is a sub-contractor as that word is used in the 
Renegotiation Act. It is aggrieved by a determination of 
the War Department Price Adjustment Board, acting on 
behalf of the respondent, made on August 3, 1945, and sub¬ 
sequently adopted by the respondent on October 3, 1945, 
and not embodied in an agreement with the petitioner, as 
to the existence of excessive profits with respect to peti¬ 
tioner's fiscal year ending December 31, 1943. It 

4 brings this petition for a redetermination of the 
existence of such excessive profits. 

II. The amount of excessive profits determined by the 
respondent was $14,979 for the fiscal year ending December 
31, 1943. The entire amount thereof is in controversy. 
The determination of excessive profits was not made on the 
basis of a specific contract or contracts. There has been 
no determination of the tax credits under the Internal 
Revenue Code to which the general partners and the limi¬ 
ted partners of the petitioner would be entitled. A copy 
of the notice of order under delegated authority of August 
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3, 1945 determining excess profits, a copy of the notice jto 
the petitioner by the respondent dated October 3, 1945, ahd 
a copy of the statement furnished to the petitioner undbr 
authority delegated by the respondent purporting to set 
forth the facts upon which the determination of excessive 
profits was based and the reasons for such determination 
are appended to this petition. i 

III. The petitioner assigns as errors committed by the 
respondent in the determination of the existence of exces¬ 
sive profits realized by the petitioner the following: 

1. The respondent erroneously concluded that common 

control existed between the petitioner and Nichols & Co'^, 
Inc., a Massachusetts corporation, which was also a sul^- 
contractor under the Renegotiation Act | 

2. The respondent erroneously concluded that the petil 

tioner’s sales were subject to renegotiation, althougli 
5 such sales for the year ending December 31, 194^ 
were less than $500,000. j 

3. The respondent erroneously included as sub-contracte 

subject to renegotiation all contracts of sale of articles ulti-j 
mately used for the performance of any other contract or| 
sub-contract subject to renegotiation, although when thej 
petitioner's contracts were made such contracts or sub-1 
contracts subject to renegotiation may not have been in| 
existence. 1 

4. The respondent in making its determination of exces-! 

sive profits erroneously applied standards not prescribed! 
by the Congress of the United States. I 

5. The respondent in making its determination of exces-1 

sive profits failed to allow the petitioner fair and reason- j 
able profits. | 

6. The respondent in making its determination of ex¬ 

cessive profits erroneously applied to the petitioner’s prof¬ 
its standards not disclosed to the petitioner. On informa- j 
tion and belief such standards were based in part upon a j 
consideration of data not disclosed to the petitioner, and | 
which the petitioner believes to be irrelevant to a deter- | 
mination of the existence of excessive profits. j 
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7. The respondent's determination as to the existence of 
excess profits was made without due process of law, eind is 
confiscatory. 

8. The respondent failed to give due consideration to 

the factors specified in section (a) (4) (A) of the 

6 Renegotiation Act. 

IV. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

1. The petitioner was created under an agreement dated 
May 21, 1943. The business of the petitioner is conducted 
by its general partners, Foster Best and Theodore W. 
Jenks. The agreement provides that a limited partner 
shall take no part in the control of the business nor trans¬ 
act any partnership business nor act in any way in behalf 
of the partnership. The limited partners have not in fact 
taken any part in the control of the business nor transacted 
any partnership business nor acted in any way in behalf 
of the partnership. Neither of the general partners has 
any stock interest or other financial interest in Nichols & 
Co., Inc., a Massachusetts corporation. The partnership 
had no business transactions with Nichols & Co., Inc., dur¬ 
ing the year 1943. The limited partners, Doris A. Nichols, 
Eleanor L. Hackett, Celia Wellman, and George B. Bul¬ 
lock, Jr., are singly and in the aggregate minority stock¬ 
holders in Nichols & Co., Inc., but none of them during the 
year 1943 was an ofl&cer or director or took any part in the 
management of the business of Nichols & Co., Inc. 

2. The petitioner’s principal business consists of pur¬ 
chasing wool scouring liquor from Alexander Wool Comb¬ 
ing Company, in Lowell, Massachusetts, and Providence 

Wool Combing Company, in Providence, Rhode 

7 Island, refining said scouring liquor into wool grease, 
and selling said wool grease. It has incidentally 

engaged in buying and selling other waste products of 
wool combing mills. 

3. The petitioner’s total receipts and expenses in 1943 
before the refund claimed by the respondent, in thousands 
of dollars, are as shown in Column 3 of Schedule B of the 
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statement furnished to the petitioner in accordance witjh 
the provisions of Snb-section (c) (1) of the Renegotiatioja 
Act. ! 

4. The petitioner has no contracts subject to renegotia¬ 
tion. It had no sub-contracts subject to renegotiatioja 
which it can identify as such. It had no sub-contracts sud- 
ject to renego'tiation unless the term ‘‘sub-contract’* meanb 
any purchase order or agreement to furnish an articlp 
which may ultimately be actually used in the performance 
of some other contract or sub-contract, although not ac¬ 
tually required therefor, because the contractor or sub¬ 
contractor had on hand other supplies of like materials an^ 
had other sources of supply. If the proportion of the ai]- 
ticles sold by the petitioner which were ultimately used 
the performance of contracts or subcontracts by others 
to be applied to the petitioner’s gross receipts in order tb 
determine its renegotiable sales, the divisions of such gross 
receipts into renegotiable sales and non-renegotiable sales, 
the allocation of expenses, and computations of profits 
shown in said Schedule B annexed to the statement herein¬ 
above referred to, are fair estimates and are accepted as 
such. 

8 5. The profits realized by the petitioner were not 

excessive. 

6. The standards used by the respondent to determine 
the existence of excessive profits were upon informatior 
and belief not prescribed by Congress but were established 
on the basis of evidence not disclosed to the petitioner an(^ 
which it was not given an opportunity to meet by other evi¬ 
dence or to discuss. 

Whebefore, the petitioner prays that this Court may 
hear the proceeding and redetermine that the petitioner 
has realized no excessive profits. 


Lowell Wool By-Product Company 
By Edward C. Park, 

Its Counsel 
73 Tremont Street 
Boston, Massachusetts. 
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STATE OF RHODE ISLAND 
Providence, ss. 

Theodore W. Jenks, being dnly sworn, says that he is a 
general partner of Lowell Wool By-Products Company, the 
petitioner above named; that he is duly authorized to verify 
the foregoing petition; that he has read the foregoing peti¬ 
tion, and is familiar with the statements contained therein, 
and that the statements contained therein are true, except 
those stated upon information and belief, and that those he 
believes to be true. 

Theodore W. Jenks. 


Subscribed and sworn to before me this 27th day of 
December, 1945. 


Chaeles L. Eddy, 
Notary Public. 


My commission expires June 30, 1946. 


9 War Department 

Office of the Under Secretary 
Washington, D. C. 

Price Adjustment Board 

3 August 1945 

Lowell Wool By-Products Co. 

68 Dike Street 
Providence, Rhode Island 

NOTICE OF ORDER UNDER DELEGATED 
AUTHORITY DETERMINING EXCESSIVE PROFITS 

Gentlemen: 

You are hereby notified by registered mail that pursuant 
to renegotiation under the Renegotiation Act, and in ac¬ 
cordance with authority delegated by the War Contracts 
Price Adjustment Board, the undersigned acting in its be¬ 
half, issued and entered on the date of this letter, an order 
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determining that of your profits derived from contracis 
with the Departments and subcontracts for your fiscal yeir 
ended 31 December 1943, $14,979.00 represents excessive 
profits which should be eliminated. A signed copy of sucjh 
order is inclosed. | 

As provided in 'the Renegotiation Act, such order may, 
in the discretion of the War Contracts Price Adjustmei^t 
Board, be reviewed by such Board upon your request dr 
upon its own motion, but unless such review shall have 
been initiated within the time prescribed by the Renegoti¬ 
ation Act, such order shall be deemed the determination of 
the War Contracts Price Adjustment Board. j 

Very truly yours, j 

Maurice Hirsch, 

Colonel, General Staff Corps, 
Chairman, War Department Price 
Adjustment Board 
Acting on behalf of the War Con¬ 
tracts Price Adjustment Board creL 
ated by the Renegotiation Act, uwr 
der due delegations of authority 
made pursuant to subsection {d\ 
(4) of the Renegotiation Act. \ 


War Department 
Office of the Under Secretary 
Washington 25, D. C. 

Price Adjustment Board 

ORDER UNDER DELEGATED AUTHORITY 
DETERMINING EXCESSIVE PROFITS 

Pursuant to authority duly delegated by the War Con¬ 
tracts Price Adjustment Board, a renegotiation proceed¬ 
ing was duly commenced with Lowell Wool By-Products i 


Inclosure 

Order 

10 
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Co., a partnership (hereinafter called the “Contractor’’) 
with respect to the aggregate of the amounts received or ac¬ 
crued by the Contractor under contracts with the Depart¬ 
ments and subcontracts as defined in the Renegotiation 
Act (such contracts and subcontracts being hereinafter col¬ 
lectively referred to as “said contracts with the Depart¬ 
ments and subcontracts”) for the Contractor’s fiscal year 
ended 31 December 1943 (hereinafter called “said fiscal 
year”). 

In connection with such renegotiation proceeding, a con¬ 
ference was held with the Contractor at or in connection 
with which there were submitted by the Contractor and ob¬ 
tained from governmental or other reliable sources, cer¬ 
tain financial, operating and other data relating to the Con¬ 
tractor’s business and the Contractor’s profits derived 
from said contracts with the Departments and subcontracts 
during said fiscal year. At and in connection with such 
conference the Contractor has been afforded full oppor¬ 
tunity to submit such additional information and to pre¬ 
sent such contentions as the Contractor deemed material 
to a determination of excessive profits within the meaning 
of the Renegotiation Act. 

In determining the excessive profits hereinafter deter¬ 
mined, due consideration has been given to all such finan¬ 
cial, operating and other data and information so fur¬ 
nished or obtained, to each of the contentions so presented, 
and to all of the factors referred to in subsection (a) (4) (A) 
of the Renegotiation Act. 

As a result of such renegotiation it is hereby determined 
that $15,000.00 represents the portion of the Contractor’s 
profits derived from said contracts with the Departments 
and subcontracts for said fiscal year, which is excessive 
within the meaning of the Renegotiation Act. After prop¬ 
er adjustment on account of taxes, other than Federal 
taxes, measured by income which are attributable to that 
portion of the Contractor’s profits derived from said 
11 contracts with the Departments and subcontracts for 
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said fiscal year which is not excessive, it is hereby det<jr- 
mined that the amount of excessive profits of the Con¬ 
tractor for said fiscal year which should be eliminated is 
$14,979.00. 

This order will be deemed the determination of the War 
Contracts Price Adjustment Board upon the conditions 
prescribed in subsection (d)(5) of the Renegotiation Act. 
If, and as soon as, this order shall be deemed the det(jr- 
mination of the War Contracts 'Price Adjustment Boa::d, 
pursuant to subsection (d)(5) of the Renegotiation Act, 
then the Secretary of War (or such official or officials in Ihe 
War Department to whom the power, function and duty of 
exercising such authority and carrying out such direction 
may be or have been delegated or successively redelegated) 
is hereby authorized and directed to take such action {m- 
cluding the authorization and direction of any other Sec¬ 
retary or Secretaries to take such action) as is provided by 
the Renegotiation Act and as he deems appropriate to 
eliminate such excessive profits to be eliminated. 

In connection with the payment or discharge by any 
means of such excessive profits to be eliminated, the Rene¬ 
gotiation Act provides that the Contractor shall be allowed 
the applicable credit, if any, for Federal income and ex¬ 
cess profits taxes as provided in Section 3806 of the In¬ 
ternal Revenue Code. 

Dated, Issued and Entered on 3 August 1945 

Maurice Hirsch, 

Colonel, General Staff Corps, 
Chairman, War Department Price 
Adjustment Board, Acting on be¬ 
half of the War Contracts Price 
AdjusUnent Board created by the 
Renegotiation Act, under due dele¬ 
gations of authority made pursu¬ 
ant to subsection (d) (4) of the Re¬ 
negotiation Act. 


10 


12 War Contracts Price Adjustment Board 

Washington 25, D. C. 

Room 3D 573—The Pentagon 3 October 1945 

Lowell Wool By-Products Co. 

68 Dike Street 
Providence, Rhode Island 

Gentlemen: 

You are hereby notified that, no review having been ini¬ 
tiated by the War Contracts Price Adjustment Board, 
either on your request or on its own motion, of the order 
dated, issued and entered on 3 August, 1945 pursuant to 
renegotiation under the Renegotiation Act, by Maurice 
Hirsch, Colonel, General Staif Corps, Chairman, War De¬ 
partment Price Adjustment Board, acting on behalf of the 
War Contracts Price Adjustment Board in accordance with 
authority delegated by it, determining that of your profits 
derived from contracts with the Departments and subcon¬ 
tracts for your fiscal year ended 31 December 1943, Four¬ 
teen thousand, nine hundred seventy-nine Dollars ($14,979) 
represents excessive profits which should be eliminated, 
such order is deemed the determination of the War Con¬ 
tracts Price Adjustment Board. 

A copy of such order is enclosed herewith. 

This notice is being mailed to you by registered mail on 
3 October 1945. 

Demand is hereby made for the payment of the amount 
of such excessive profits to be eliminated less the tax credit, 
if any, referred to in such order. Any check for this 
amount should be drawn to the order of the Treasurer of 
the United States and delivered to Headquarters, Army 
Service Forces, Office of the Fiscal Director, Attention: Re¬ 
ceipts & Disbursements Division, Gravelly Point, Washing¬ 
ton 25, D. C. 
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Interest will accrue at the rate of 6% per annum from 
and after 18 October 1945 on any amount due under such 
order and unpaid. 

Very truly yours, 

Wab Contbacts Pbice Adjustment BoaIbd, 
By J. S. Feight, 

Lieutenantf USNR, Secretary. 

Countersigned: 

Maubice Hibsch, 

Colonel, General Staff Corps 

Acting on behalf of the Secretary of War 
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SPRAE 


Wab Depabtment 


Office of the Undeb Secbetaby 
Washington 25, D. C. 

Price Adjjustment Board 

6 December 



Lowell Wool By-Products Company, a Partnership 
68 Dike Street 
Providence, Rhode Island 


Re; Statutory Renegotiation for fiscal period 
ended 31 December 1943. 

Gentlemen: 


In compliance with your request and in accordance w^th 
the provisions of subsection (c)(1) of the Renegotiatibn 
Act, you are hereby furnished a statement showing t^ 
determination of excessive profits for your fiscal year 
above mentioned and the facts and reasons upon whieh 
that determination is based. You are sometimes referred 
to herein as “the contractor^’ or “the company”. 

1. Determination of Excessive Profits. 

Pursuant to the provisions of the Renegotiation Act, it 
has been determined by order dated 3 August 1945 that, ^f 
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the profits received by or accrued to you during said fiscal 
period under contracts and subcontracts subject to rene¬ 
gotiation, the amount of $15,000 constitutes profits which 
should be eliminated. Said determination is subject to ad¬ 
justment in the amount of $21 on account of taxes measured 
by income (other than Federal taxes) in conformity with 
subsection (a)(4)(A) of the Act. 

2. Svmmary of the Relevant Facts. 

The determination stated above is based upon the facts 
and financial data presented by you relating to the business 
and affairs of your company. Specific reference is made to 
the following: 

a. Financial Statements. 

Schedules lettered A and B attached which contain the 
following information: 

Schedule A contains comparative balance sheets pre¬ 
pared from the information furnished by you and indicates 
your financial position as at 31 December 1943. 

14 Schedule B is an income statement for the fiscal 
period under review, namely that ended 31 December 
1943, with sales and costs allocated as between renegotia- 
ble and non-renegotiable business in accordance with the 
segregation and allocation used as a basis for this renego¬ 
tiation. Any disallowance (or additional allowance) as 
compared with costs shown on your books is indicated. 

h. Other Facts Related to the Determination. 

Likewise considered were all facts submitted by you with 
respect to the factors set forth in subsection (a) (4) (A) of 
the Renegotiation Act, together with such other pertinent 
facts relating thereto as have been acquired from govern¬ 
mental agencies. A summarization of the Facts referred 
to above in relation to the statutory factors is as follows: 
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1. Character of business, including complexity of maw^ 
facturing technique, character and exterU of suhcopr- 

trading, and rate of turnover. \ 

\ 

The Contractor's operations were of a relatively simple 
nature. Approximately two-thirds of its renegotiable 
business represented the resale of bristles purchased from 
its affiliated companies, The Alexander Wool Combing 
Company and the Providence Wool Combing Compan^. 
The balance of its renegotiable business represented tlie 
production and sale of wool grease. The wool grease wa^s 
produced through the operation of degreasing machinery 
on the premises of the affiliated companies. 

2. Amownt amd source of public and private capital 
ployed and net worth. 

1 

The Contractor was organized in May 1943 with a capi¬ 
tal of $30,000 which was contributed by the limited partner^ 
who owned or were beneficiaries with their husbands of ^ 
substantial interest in Nichols & Co., Ino. j 

The total cost of facilities, representing principally wool 
grease machinery located in the plants of its affiliated comp 
panics, amounted to $26,362. The Contractor received toj- 
tal profits, before partners’ salaries and before adjustmenj; 
of $59,362 during the eight months’ period under review. ! 

If beginning net worth were allocated to renegotiabli 
business at the ratio of costs of renegotiable sales to costi 
of all sales, the amount of beginning net worth used in rel 
negotiable business would be $15,090. On such allocate4 
net worth the Company’s renegotiable profits for the pe¬ 
riod under review would amount to 112% before renegotia^ 
tion and to 14.4% after renegotiation. j 

15 3. Efficiency of Contractor, with particular re\ 

yard to attamment of quantity a/nd quality pro-1 
duction, reduction of costs and economy in the use of 
materials, facilities, and manpower. 

It is considered that the Contractor was efficient in the 
production of wool grease and that the quality of that pro- 
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duct was good. With respect to sales of bristles, which 
constituted two thirds of Contractor's renegotiable busi¬ 
ness, only a merchandising function was performed. 

4. Reasonableness of costs and profits, with particular 
regard to volume of production, normal prewar earn¬ 
ings, and comparison of war and peacetime products. 

Comparison of costs and profits was not possible inas¬ 
much as the Contractor was organized in the year under 
review and there were no other known companies engaged 
in the manufacture of wool grease as a separate operation 
distinct from the wool combing business. 

Costs and expenses, including a reasonable allowance for 
partners’ salaries were low. On the other hand the costs 
could have been lower had the wool degreasing operations 
been performed by the afiiliated companies upon whose 
premises the machinery was installed. The high profit 
margin of 46% on renegotiable sales before adjustment ap¬ 
peared to have resulted in part from the purchase of ma¬ 
terial from affiliated companies at low prices. 

5. Extent of risk assumed, including the risk incident to 
reasonable priding policies. 

The Contractor is not considered to have incurred any 
unusual risk in its operations. In view of the profit mar¬ 
gin realized, no appreciable pricing risk can be said to have 
existed. 

6. Nature and extent of contribution to the war effort, 
including inveniive and developmental contribution 
and cooperation with the Government and other covr- 
tractors in supplying technical assistance. 

No unusual contribution to the war effort was shown. 
The functions which this Contractor performed were pre¬ 
viously carried on by its affiliates. 
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3. Reasons for the Determination. 

The facts of the case, considered in relation to the statu¬ 
tory factors as indicated above, lead to the following con¬ 
clusions and reasons for the determination. 

16 The required refund of $15,000 will result in a re¬ 
tention by you of an operating profit after allow¬ 
ance of partners ^ salaries, before Federal Taxes, of $2,172.- 
00, or 9.96% on adjusted renegotiable sales of $21,806. 

Consideration was given, to the statement made by the 
Contractor's attorney to the effect that the Contractor was 
established as a limited partnership not under common 
control with Nichols & Co., Inc., in order that the profits 
accruing from wool grease operations would not be subject 
to renegotiation. 

In the opinion of Counsel to the War Department Price 
Adjustment Board the Contractor is under common control 
with Nichols & Co., Inc., whose renegotiable sales for the 
year under review were in excess of $500,000, and, accord¬ 
ingly, is subject to renegotiation. This opinion was based 
upon an analysis of the stock ownership of Nichols & Co., 
Inc., and the Providence Wool Combing Company and of 
the partnership interests of the Contractor which revealed 
that the Nichols, Hackett and Wellman families have actual 
proprietary control of all three companies. 

Consideration was given to the allowance in renegotia¬ 
tion of adequate compensation for the services of the two 
active general partners. These individuals also were ac¬ 
tive in the management of the Providence Wool Combing 
Company and each received a salary therefrom of $13,600 
in 1943. It is understood that the services rendered in 
connection with the operations of the Contractor did not 
interfere in any way with the services performed by these 
individuals for the Providence Wool Combing Company. 
Although contributing no capital, the active general part¬ 
ners’ share in the Contractor’s profits amounted to ap¬ 
proximately $1,500 for the period under review. In view 
of these factors and in consideration of both the nature of 
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operations and volume of sales, it is believed that a salary 
allowance of $2,000 to the active partners is fair and reason¬ 
able compensation for the eight months under review. 

Favorable consideration is due the Contractor because of 
the quality of its production and low costs. On the other 
hand it must be recognized that the Contractor continued 
the relatively simple operations previously performed by 
its aflBliated companies, that there was little risk and no 
unusual contribution to the war effort. Renegotiable prof¬ 
its before adjustment w*ere at a high level. 

The determination was based on the facts outlined in 
the above statement and after full consideration of all in¬ 
formation supplied by your representatives, both written 
and oral, and of the factors referred to in sub-section (a) 
(4) (A) of the Renegotiation Act. In view of the above 
facts, factors, and information, the determination is con¬ 
sidered just and equitable. 

Maurice Hiesch, 

Colonel, General Staff Corps, 
Chairman, War Departmeni Price 
Adjustment Board, 


17 Schedule A 

LOWELL WOOL BY-PRODUCTS COMPANY 
Balance Sheet as at 31 December 1943 

Assets 

CURRENT ASSETS: 

Cash $1,148 

Accounts and Notes Receivable, Net 4,117 

Inventories 1,887 

Other Current Assets 740 


Total Current Assets 


$ 7,892 
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PROPERTY, PLANT AND EQUIP¬ 
MENT $25,492 I 

Less—^Reserve for Depreciation 2,145 23,34^ 


$31,23^ 


Liabilities 

CURRENT LIABILITIES: 

Accrued Taxes 
PARTNERSHIP CAPITAL 


$ 1,327 
29,91^ 


$31,23: 
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Co«»«ii) 


c;ij;ht K.orith6 

f kM oai x Hmx Ended 


A) 23. 
24. 
23. 
(B) 26. 
27a. 
27b. 
28. 


STATEMENT OF INCOME ( 


BEFOAE RENEGOTIATION 


SCHEDULE 
AFTER RENEGOTIATION 


Salas (incl. lermination Crs. $ -0- ) - Fixed Price.■ 

Cost of ^JOOd8 Sold.I 

Selling and Advertising Expenses.) 

General and Administrative Expenses.) 

Operating Profit. ' 

^ of Sales - Line 1. 

Other Applicable Items 

a. Interest Paid. 

b. Other Applicable Deductions. 

o. Other Applicable Income. 

d. 

Profit before Adjustments.. 

Renegotiation Adjustments. XAJJjssianpe. Xicr. FtrUiers.*covspens&tlo) 

Basic Profit for Renegotiation - Fixed Price. 

^of Sales - Line 1.. 

State Taxes Ueasured by Income.. 

Profit for Renegotiation - Fixed Price after State Tax 

Adjustments. 

^ of Sales - Line 1...... | 

Gross Fees Earned - CPFF Contracts... 

Unreimbursed Costs • CPFF. 


Other Deductions (Income) ^Net. 

Total Profits Adjusted for Renegotiation. 

Renegotiation Adjustments -’Net.(Reversal*of*Item>99. 

State Taxes on Income - Applicable to Excessive Profits. 

Net Profit before Provision for Federal Taxes on Income and 

Extraordinary Reserves... 

Provision for Federal Taxes on Income - Gross***** . 

Postwar Refund of Excess Profits Taxes (Credit). 

Net Profit before Extraordinary Reserves. 

% of Adjusted Net North at Start of Period. 

Provision for Extraordinary Reserves.*. 

Reconciling Items... 

Net Profit per Contractor... 


RENEGOTIABLE 

NON-RENEGO' BLE 

TOTAL 

RENEGOTIABLE 

TOTAL 

a 36.7b5 

a 60.9b5 

i 97.770 

i 21.806 

t 82.791 

lb,637 

17,762 

36,399 

18,637 

36,399 

224 

371 

595 

224 

596 

17,924 

42,852 

ei0,776 

2,948 

45,797 

4B*73 % 

70.27 % 

62.16 % 

13.51 % 

55.32 ^ 

1 

! 

17,924 

7fi!> 

42,852 

60,776 

2,000 

2,845 

752 

46,797 1 

2.000 

17,172 

41^604 

58,776 

2,193 

43,797 

46.68 * 

68.2* ^ 

fil2 

60.12 % 
864 

10.06 % 
21 

62.90 % 

633 

16,920 

40,992 

57,912 

2,172 

43,164 

46.00 H 

67.22 % 

59.23 % 

9.96 ^ 

62.14 % 

1 

1 

4 16,920 

$ 40,922 

57,912 

4 2,172 

43,164 



2 ^ 000 


2,Uw 



xxxx 


231 



59,912 


44,933 1 



59,912 


44,933 



% 


% 



a 59.912 


4 44,933 


hotesI 

(a) hot computed as Contractor is a partnership* 

(3) hot determined as Federal income taxes not computed 


Tentative Amount of Determination 
Adjustment for State Taxes on Ine 
"Excess Inventory* Adjustment 
Bet Determination 


as. 000 


None 


SFtAt>2SA 

a-a-as 


aa-assee-aa 
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19 Filed April 4, 1946 

Answer. 

Now comes the respondent by its attorney, John F. Son - 
nett, Assistant Attorney General, and, in answer to the 
petition filed herein, admits, denies, and alleges as follows: 

1. Respondent is without information or knowledge suf¬ 
ficient to form a belief as to the allegations of the first, sec¬ 
ond and third sentences of paragraph I and therefore de¬ 
nies the same, except that respondent admits that peti¬ 
tioner is a limited partnership. Respondent admits thij 
allegations contained in the fourth, fifth, and sixth sen¬ 
tences of said paragraph. 

n. Admits the allegations of the first sentence of para¬ 
graph n, except that respondent alleges that the amoun t 
of excessive profits determined by it for the fiscal year end¬ 
ed December 31, 1943, was $15,000; admits the allegations; 
contained in the second and third sentences of said para ¬ 
graph; alleges that the fourth sentence of said paragraph 
contains allegations of fact immaterial to the issues; 

20 here involved, and therefore not requiring an an¬ 
swer, but insofar as said allegations may be deeme4 

material, alleges that it is without knowledge or informaj 
tion sufficient to form a belief and therefore denies the 
same; admits the remaining allegations of said paragraph, 

III. Denies the allegations contained in paragraph III 

IV (1) Respondent alleges that on the basis of facts; 
submitted to it by petitioner it determined that petitioner 
and Nichols & Co., Inc., are under common control. Ex¬ 
cept as so alleged, respondent is without information oi 
knowledge sufficient to form a belief with respect to the 
allegations of subparagraph (1) of paragraph IV and 
therefore denies the same. 

(2) Respondent is without knowledge or information 
sufficient to form a belief with respect to the allegations of 
subparagraph (2) of paragraph IV and therefore denies 
the same. 
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(3) Respondent is without information or knowledge 
sufficient to form a belief with respect to the allegations 
contained in subparagraph (3) of the petition and there¬ 
fore denies the same, except that respondent alleges that 
the figures contained in the statement attached to the peti¬ 
tion in Schedule are substantially as represented by 
the petitioner and were accepted by the respondent for the 
purpose of the renegotiation proceedings. 

(4) Denies the allegations contained in the first sentence 
of subparagraph (4) of paragraph IV. Respondent is 

without information or knowledge sufficient to form 
21 a belief with respect to the allegations of the second 
sentence of said subparagraph and therefore denies 
the same. Respondent denies the allegations in the third 
sentence of said subparagraph insofar as petitioner alleges 
that it had no sub-contracts subject to renegotiation. The 
remaining allegations contained in said third sentence are 
argumentative and contain no material allegations of fact 
requiring an answer, but insofar as they may be deemed 
material, responident denies them. Respondent alleges 
that the language of the first part of the fourth sentence 
of said subparagraph, to and including the first comma in 
said sentence, is argumentative and immaterial to the is¬ 
sues here involved, and, therefore, requires no answer. 
Insofar as the remaining allegations of said sentence con¬ 
stitute an admission by petitioner that the figures in 
‘‘Schedule attached to the petition are petitioner’s to¬ 
tal renegotiable sales for the period involved, its costs paid 
or incurred with respect thereto, and its profits derived 
therefrom, respondent is without knowledge or information 
sufficient to form a belief as to the accuracy of said figures 
and therefore denies the same. 

(5) Denies the allegations contained in subparagraph 

(5) of paragraph IV. 

(6) Denies the allegations contained in subparagraph 

(6) of paragraph IV. 
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V. Denies generally and specifically each and every Al¬ 
legation contained in the petition not hereinbefore ex¬ 
pressly admitted, qualified, or denied. 

22 Wherefore, respondent prays the Court to dete;:- 
mine the excessive profits herein to be not less ths n 
the amount determined by respondent, i. e., $15,000. 
Eespectfully submitted, 

John F. Sonnett, | 

Assistant Attorney General. 

I. M. Gottlieb, 

Attorney, Department of Justice. 


23 Findings of Fact and Opinion. 

The petitioner is a limited partnership, with tvro 
general partners with power of control over the business, 
and five limited partners with power to dissolve the part¬ 
nership at any time. During the fiscal year ending Decem¬ 
ber 31, 1943, the petitioner had renegotiate sales of le^s 
than $500,000, but four of its limited partners were mem¬ 
bers, as wives, mother, and son-in-law, of three familiijs 
which comprised the controlling ownership and director¬ 
ship of Nichols, a corporation which had renegotiate saLjs 
exceeding $500,000, and, the fifth limited partner was the 
wife of the president-treasurer of Alexander, a corpora¬ 
tion, all of the preferred stock (non-voting) and half of the 
common stock of which was owned by the members of tlie 
three families. The limited partners were entitled to re¬ 
ceive 97.5 per cent of petitioner’s profits, the remaining 2,5 
per cent going to the general partners who were officers of 
Providence, another corporation owned by the three fami¬ 
lies. Petitioner’s business was extracting and refining wool 
grease from liquors used in scouring wool. It was inci¬ 
dental to the wool combing business in which Providence 
and Alexander were engaged. In 1943, 95 per cent of wool 
combing done by Providence was for Nichols, a purchaser 
of combed wool. Held, that petitioner and Nichols were iin 
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1943 under common control within Section 403 (c) (6) of 
the Eenegotiation Act and its profits were renegoti- 
able. 

24 Edward C. Park, Esq,, for the petitioner. 
Frederick N. Curley, Esq., for the respondent. 

This case involves war contract renegotiation. The pe¬ 
riod involved is the fiscal year ending December 31, 1943. 
The respondent determined that the petitioner realized ex¬ 
cessive profits of $14,979. The principal question involved 
is whether, within the meaning of Section 403 (c) (6) of 
the Renegotiation Act, petitioner was under the control of 
or under common control with Nichols & Co., Inc., a cor¬ 
poration. A stipulation of facts was filed which is adopted 
by reference. Only such facts, therein agreed, 

25 as it is considered necessary to set forth in exami¬ 
nation of the issues will, with findings from evidence 

adduced, be stated in our 

FINDINGS OF FACT. 

The petitioner is a limited partnership organized in 
May 1943. It is and was during the period involved en¬ 
gaged in the business of extracting and refining wool 
grease from liquors made in scouring wool. Its place of 
business is Olneyville, Providence, Rhode Island. Peti¬ 
tioners’ two general partners are Theodore W. Jenks and 
Foster Best. Its five limited partners are S. Kathaleen 
Alexander, Doris A. Nichols, Eleanor L. Hackett, Celia 
Wellman and George B. Bullock, Jr. The partners are 
entitled to share in the profits as follows: 


Per Cent 

Foster Best 

1.25 

Theodore W. Jenks 

1.25 

S. Kathaleen Alexander 

19.50 

Doris A. Nichols 

11.70 

Eleanor L. Hackett 

27.30 

Celia Wellman 

14.00 

George B. Bullock, Jr. 

25.00 
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Jenks handled the financial and administrative hnsiness 
end of the limited partnership and Best the technical end, 
as far as his services were required. Jenks paid the bills, 
made sales, selected customers and determined prices. 

The articles of limited partnership provide that a lim¬ 
ited partner shall take no part in the control of the business. 
The four limited partners who were women took no pairt 
in the conduct of the business of petitioner. Throughout 
1943 Bullock was in the United States Navy. The articles 
also provide that the limited partners may not tran^- 
26 act any partnership business nor act in any way ib 
behalf of the partnership, alfeo, that the partnership 
shall be dissolved at any time upon the unanimous agroi- 
ment of all limited partners; also, that the capital with 
which said partnership shall commence business is $30,0(K) 
in cash, and is to be contributed by the limited partner^, 
as follows: 


S. Kathaleen Alexander 

$6,000 

Doris A. Nichols 

3,600 

Eleanor L. Hackett 

8,400 

Celia Wellman 

4,820 

George B. Bullock, Jr. 

7,180 

$30,000 


Jenks and Best were also officers of Providence Wool 
Combing Co., Inc., which operated a combing mill in Olney- 
ville, Rhode Island. Neither Jenks nor Best, however, 
owned any shares in Providence Wool Combing Co., Inc^., 
nor in Nichols & Co., Inc., a Massachusetts corporation ^p. 
which some of the limited partners owned shares (hereiiji' 
after sometimes called Nichols), nor in any other corpora¬ 
tion in which some of the limited partners owned shares. 

Jenks had been in the wool combiug business since about 
1919, at the same location where petitioner is located. M 
1919 he was employed by Hills & Nichols, a partnership. 
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wMcli after about 1927 was not very successful. Later he 
was employed by Hills. In 1940 Providence Wool Comb¬ 
ing Company (hereinafter sometimes called Providence) 
was formed and in 1940 it purchased the wool combing 
plant of Hills & Nichols. Jenks continued with Provi¬ 
dence. The Nichols in Hills & Nichols was a brother of 
John H. Nichols. 

The petitioner was organized under the following cir¬ 
cumstances : 

Both Providence Wool Combing Co., Inc., and Alexander 
Wool Combing Company (hereinafter sometimes called 
Alexander) were in 1942 engaged in combing grease wool 
into tops and noils. Preliminary operations in- 
27 eluded scouring the wool. In that process scouring 
liquor was produced. Providence Wool Combing 
Co., Inc., had acquired in 1941 certain equipment for the 
extraction of wool grease from the scouring liquor. Alex¬ 
ander Wool Combing Company had, acquired such equip¬ 
ment in 1942. In 1942 both companies as part of their 
operations extracted wool grease from the scouring liquors 
produced and sold the grease. Prior to the acquisition of 
such equipment both companies had treated the scouring 
liquor as a waste product which was allowed to go down 
the drain. 

Shortly prior to the organization of Lowell Wool By- 
Products Company, the Boston Quartermaster Price Ad¬ 
justment District Office had ruled that grease sales by 
Alexander Wool Combing Company and Providence Wool 
Combing Co., Inc., should be treated as a credit against 
costs for the purposes of renegotiating alleged excessive 
profits. It had also ruled, over the objections of the com¬ 
panies, that the profits they had realized in 1942 were ex¬ 
cessive. These rulings were believed by the officers of 
both companies to mean in effect that any profits realized 
on grease sales were to be paid over to the United States 
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so that no return on the capital investment in the grease- 
extracting equipment could he realized. The officers of 
both companies were considering, therefore, selling tie 
equipment and abandoning the business of extracting 
grease from scouring liquor. Both companies had been 
represented by the same counsel in conferences with tie 
officers of the Boston Quartermaster Price Adjustment Dis¬ 
trict Office. Counsel suggested that, instead of selling tie 
equipment to persons who would not use it at the plants of 
the respective companies, a sale he made to a company 
which would contract to take the scouring liquor from tie 
plant and extract from it the wool grease which 
28 at that time was in demand for war purposes. Coun¬ 
sel proposed that a single company he formed fir 
this purpose. Lowell Wool By-Products Company, the pe¬ 
titioner, was the company formed. Pursuant to the fore¬ 
going plan, Lowell Wool By-Products Company used tie 
capital contributed by the limited partners to purchase 
from Providence Wool Combing Co., Inc., and Alexander 
Wool Combing Company, their grease-extracting equip¬ 
ment. 

S. Kathaleen Alexander is the wife of Albert I. Alexaii- 
der, who is the president and treasurer of Alexander Wool 
Combing Company. Doris A. Nichols is the wife of Jolm 
H. Nichols, Jr., a director of Nichols & Co., Inc., Eleanor 
L. Hackett is the wife of Robert P. Haekett, a director and 
vice president of Nichols & Co., Inc. Celia Wellman is the 
mother of Arthur 0. Wellman, the president and a director 
of Nichols & Co., Inc. George B. Bullock, Jr., is the so i- 
in-law of Arthur 0. Wellman. 

The capital stock of Providence Wool Combing Co., In<5., 
was held by the following persons in 1943: 
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Trustees for Marjorie W. Bullock, 
a daughter of Arthur 0. Wellman 
Trustees for Arthur 0. Wellman, Jr., 
a son of Arthur 0. Welhnan 
Trustees for John G. Wellman, 
a son of Arthur 0. Wellman 
Robert P. Hackett, as guardian of Robert P. 

Hackett, Jr., a son of Robert P. Hackett 
Robert P. Hackett, as guardian of Sarah E. 
Hackett, a daughter of Robert P. Hackett 
Doris A. Nichols 


170 shares 

150 shares 

150 shares 

150 shares 

150 shares 
130 shares 


29 The capital stock of Alexander Wool Combing 
Company was held by the following persons in 1943: 


Common 
Doris A. Nichols 
Robert P. Hackett, guardian of 
Robert P. Hackett, Jr. 

Robert P. Hackett, guardian of 
Sarah E. Hackett 

Trustees for Arthur 0. Wellman, Jr. 
Trustees for John G. Wellman 
Albert I. Alexander, Jr. 

S. Kathaleen Alexander 
Albert I. Alexander, 3rd 
Preferred 
Doris A. Nichols 
Robert P. Hackett, guardian of 
Robert P. Hackett, Jr. 

Robert P. Hackett, guardian of 
Sarah E. Hackett 

Trustees for Arthur 0. Wellman, Jr. 
Trustees for John G. Wellman 
The preferred stock had no voting rights. 


30 shares 

35 shares 

35 shares 
50 shares 
50 shares 
40 shares 
80 shares 
80 shares 

30 shares 

35 shares 

35 shares 
50 shares 
50 shares 
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Nichols & Co., Inc., is a ^‘top makerwhich means th^t 
it buys grease wool, which it causes to be sorted, scoured, 
graded and carded into wool “tops,^^ through wool comp¬ 
ing mills, on a commission basis. j 

Nichols & Co., Inc., in 1943 had 3,000 common sharis 
outstanding. Neither S. Kathaleen Alexander nor arly 
member of her family owned any shares of Nichols & Cci., 
Inc. Doris A. Nichols owned 71 common shares, and h^r 
hus'band owned 145 individually and 26 as guardia^ 
Eleanor L. Hackett owned 40 common shares, and her hus¬ 
band owned 205 individually and 80 as guardian. Cel^a 
Wellman owned no common shares of Nichols & Co., Inc|., 
but was the beneficiary of a trust owning 77 common shares. 
George B. Bullock, Jr., owned no shares of Nichols & Co., 
Inc., but his wife, Marjorie W. Bullock, owned 43 
30 common shares and was the beneficiary of two trusts 
holding in the aggregate 222 common shares. All 
the shares of common stock of Nichols & Co., Inc., not hel 
by the limited partners of Lowell Wool By-Products Co: 
pany were held by other members of the Nichols, Hackett, 
and Wellman families or by trustees for their benefit. 

The trustees of each of the separate trusts for Marj'orife 
W. Bullock, Arthur 0. Wellman, Jr., and John G. Wellmaij, 
mentioned in the three preceding paragraphs, were in 
each case Arthur 0. Wellman, sole trustee, until July 15, 
1943, when Old Colony Trust Company became a co-truste^, 
and July 22, 1943, when Paul M. Goddard became a cop 
trustee. Those three remained as co-trustees during th^ 
balance of 1943. 

The directors of Nichols & Co., Inc., in 1943, were Arthur 
0. Wellman, Eobert P. Hackett, John H. Nichols, and Johif 
H. Nichols, Jr. The officers were Arthur 0. Wellman 
president; John H. Nichols, treasurer; Bobert P. Hackett 
vice president; John H. Nichols, Jr., assistant treasurer 
Eobert P. Kellaway, clerk; and W. Brewster Southworth, 
assistant treasurer. 

The directors of Providence Wool Combing Co., Inc.| 
were Theodore W. Jenks, Foster Best, and Johh H. Dixon 
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The oflScers were Theodore W. Jenks, president and trea¬ 
surer, and Foster Best, secretary. 

The directors of Alexander Wool Combing Company 
were Albert I. Alexander, Jr., S. Kathaleen Alexander, and 
Henry Bright. The officers were Albert I. Alexander, 
president and treasurer, S. Kathaleen Alexander, vice 
president, and Henry Bright, clerk. 

No limited partner or any relative or friend of a limited 
partner ever directed Jenks as to how to conduct the 
31 business of petitioner and he and Best conducted it 
without any directions from any one else. Jenks 
managed Providence in about the same manner as he man¬ 
aged the petitioner. 

There was a vote of the board of directors of Providence 
when the grease business was transferred from Providence 
to petitioner, and the stockholders of Providence ratified. 
Jenks, as president of Providence, took his instructions 
from the stockholders of Providence. The stockholders 
elected directors and the directors elected Jenks. Provi¬ 
dence had a manager of the mechanical department. In 
1943, 95 per cent of the wool combing Providence did was 
for Nichols. 

The customers to whom the petitioner sold were not cus¬ 
tomers of Providence, Nichols, or Alexander. The grease 
business was incidental to the combing business. Opera¬ 
tion of the machine required, for each shift, only one man. 
It was not a highly skilled occupation. The equipment oc¬ 
cupied a small room about 12 by 16 feet in the back part 
of the Providence mill. Nichols had never engaged in the 
grease business. 

Prior to the formation of petitioner, Arthur 0. Wellman, 
Sr., the president of Nichols, suggested by telephone to 
Jenks that he come to Boston. Jenks went to the office of 
Edward C. Park, who was attorney for the petitioner, 
Nichols, and Providence; also, Alexander. There was talk 
about the formation of the petitioner partnership. Jenks 
furnished figures and description of the grease extraction 
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plant. There was discussion, including mention of Best's 
name as the other general partner. There had prior to 
that time been discussion as to the effect of the ruling of 
the Boston Port Price Adjustment District Board treating 
grease sales as a credit against costs, and whether Provi¬ 
dence should continue to operate the grease extraction 
plant. Jenks did not talk with Albert I. Alexande r. 
32 He received the partnership agreement in a letter 
from Park. He paid a bill which Park rendered to 
the petitioner. He first learned that he was a general 
partner when he received the agreement of partnership. 

The petitioner's gross sales for the fiscal year ending 
December 31, 1943, were $98,390.07 before discounts cf 
$620.15 taken by customers, leaving sales after discounts, 
$97,769.92. The renegotiable sales of Nichols in 1943 were 
substantially in excess of $500,000. 

The petitioner's renegotiable profits in 1943 were ex¬ 
cessive in the amount of $14,929. 

OPINION. 

Disney, Judge: Since we have found that the petitioner’s 
gross sales, after discounts of $620.15 for the fiscal year, 
are $97,769.92, it is aparent therefore that its renegotiable 
profits are no more than that amount, therefore are less, 
than $500,000, and that the petitioner is, within the lan¬ 
guage of section 403 (c) (6) of the Renegotiation Act, ex¬ 
empt from renegotiation, unless, under the same section, 
as the respondent contends, it was “under the control of or 
controlling or under common control with” Nichols, the 
renegotiable sales of which were more than $500,000. W^i, 
therefore, examine the situation as to such common con¬ 
trol—^for it is not argued that petitioner controls or i^ 
under the control of Nichols. 

The petitioner argues, first, that control means legally 
enforceable control. Though conceding that the phras(j 
“under common control” has no fixed meaning, further 
that “control” of a corporation, or common control of two 
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may be used more broadly than to consider it to be only in 
those who own a majority of the stock, the petitioner never¬ 
theless says that the situation here should be controlled 
by Handy & Harman v. Burnet, 284 TJ. S. 136, 
33 holding that, for the purpose of consolidation of tax 
returns, ‘‘control’^ may not depend upon control of 
stock without title, beneficial ownership or legal means to 
enforce it, and under Atlantic City Electric Co. v. Commis¬ 
sioner, 288 XJ. S. 152, is not satisfied by acquiescence or bus¬ 
iness considerations without binding force, in the absence 
of legal title or beneficial ownership. 

The respondent, contra, points out that regulations prom¬ 
ulgated by the War Contract Price Adjustment Board, Sec¬ 
tion 348.4 as to tests of control, provide, inter alia, that 
‘‘actual control is a question of fact’^; further, that such 
regulation was promulgated under the Renegotiation Act 
of 1942, and acquires force of law because that Act was 
reenacted without change in this respect in 1943. Congres¬ 
sional intent, the respondent argues, was to permit renego¬ 
tiation of any unit operated in common with another, as 
it is contended there is here. After study of the cases, we 
have concluded that those involving consolidated returns, 
under different statutes, do not here control. In The Hug 
Company, 14 T. C. —, No. 80 (promulgated April 18,1950), 
we recently took the view that actual control, and not le¬ 
gally enforceable control, is the proper test under the Re¬ 
negotiation Act. We follow that view here. We, there¬ 
fore, proceed to examine the facts as to whether there was 
in fact common control of Nichols and petitioner. The 
petitioner further argues that there was none, even if 
legally enforceable control is not the criterion, for it is 
contended, in substance, by petitioner that it can only at 
the most be said that those controlling petitioner were 
subject to mere possibility of influence in fact unexer¬ 
cised by those controlling Nichols. Moreover, petitioner 
says “common control’^ means something more than 
control by the same persons, and does not apply to 
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34 two businesses unrelated to each other. We have I 
on the last point in William C. Moening and Harry 

A. Heckmarm, 14 T. C. —, No. 77 (promulgated April 17, 
1950), in effect, held otherwise, for there we held there was! 
common control where two different businesses were owned 
by the same parties, equal general partners. 

The facts, duly stipulated and found, disclose that Nich¬ 
ols & Co., Inc., was owned and controlled by members of 
the Nichols, Wellman and Hackett families, including the 
son-in-law of Arthur 0. Wellman, president-director; that 
those families furnished all capital and all of the limited 
partners of petitioner, except S. Kathaleen Alexander, but 
that she is the owner of 20 per cent of the common stock in, 
and wife of the president-treasurer of Alexander Wool 
Combing Company, owned by the Nichols, Wellman and 
Hackett families as to all of the preferred stock (which was 
non-voting stock) and half of the common stock; also, that 
the general partners of petitioner were officers of Provi¬ 
dence, owned by the Wellman, Hackett and Nichols fami¬ 
lies; that the limited partners of petitioner had power at 
any time to terminate the partnership at will and thus to 
control it; that Jenks had been employed from about 1919 
to about 1927 by a firm, one of whose two partners was a 
brother of John H. Nichols, director of Nichols & Co., Inc., 
and from 1940 by Providence; that the grease business was 
incidental to the wool combing business, and was carried 
on by petitioner in a small room in the back of the premises 
occupied by Providence. The machine used required only 
one man, on each shift, with no requirement of skilled la¬ 
bor. Petitioner was formed by counsel common to Nichols, 
Providence and Alexander, because of question arising as 
to renegotiation of Alexander and Providence, and in order 
to prevent abandonment of the grease extraction busi¬ 
ness. 

35 From all of these circumstances and all the facts 
before us, we consider it clear that it would be al¬ 
together unrealistic to hold that there was not common con- 
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trol over Nichols and petitioner. That the Nichols, Well¬ 
man and Hackett families could control the situation, at all 
times, and the existence of petitioner, as well as Nichols, 
seems to us, upon the factual basis adopted in the Hug case, 
obvious. That in the period here involved they did not -in 
fact exercise such control is not seen as the important ele¬ 
ment. They had power of control, which in our view is the 
concept of the statute, and within its object. Petitioner on 
brief agrees that the interpretation of “controP^ or com¬ 
mon control’ • • * must depend upon the mischief which 
it was intended to prevent.” We think that it was within 
the intent of Congress to prevent the division of a business 
otherwise renegotiable among members of one family or 
organization. The petitioner’s view, in substance, that 
there was no entity in the members of the three families is 
met, we think, by the manner in which they participate in 
the various companies, including petitioner. The organi¬ 
zation of these different companies by members of the 
same families, including wives, a mother and son-in-law, 
as stockholders, is proof of intent to control them, and may 
not be overlooked with any regard for realism. The same 
principle which requires family matters to be strictly scru¬ 
tinized indicates that we should not fail to recognize the 
fact of influence of the family relation upon the members. 
We conclude and hold that Nichols and petitioner were un¬ 
der actual common control, within the meaning of Section 
403 (c) (6) of the Renegotiation Act; therefore that peti¬ 
tioner is subject to renegotiation. 

Reviewed by the Court. 

An order will he entered, accordingly, that the peti¬ 
tioner realized excessive profits in the amount of 

$ 14 , 979 . 00 . 
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36 Entered June 30, 1950. 

Decision. 


Pursuant to the determination of the Court, as set forth 
in its Findings of Fact and Opinion promulgated June 30, 
1950, it is 

Obdered and decided : That the petitioner realized exces¬ 
sive profits during the fiscal year ending December 31, 
1943, in the amount of $14,979.00. 


Enter: 


R. L. Disney, 
Judge. 


**«•«* 


* « • 


37 Filed July 25, 1950. 

Petition for Review. 


Lowell Wool By-Products Company, the petitioner in 
this cause, hereby files its petition for a review by the 
United States Court of Appeals for the District of Colum¬ 
bia of the decision by the Tax Court of the United States 
rendered on June 30,1950, determining that the petitioner’s 
contracts during its fiscal year ending December 31, 1943, 
were subject to renegotiation under the Renegotiation Act 
and that petitioner in that year realized excessive profits 
in the amount of $14,979, and respectfully shows: 

I. 

The petitioner is a limited partnership. It brings this 
petition in its firm name because the order of the re¬ 
spondent determining that it had realized excessive profits 
was directed to the firm, and because it brought its 
38 petition in the Tax Court of the United States in its 
firm name. See Rule 17(b) of the Federal Rules of 
Civil Procedure, and Rules 9 and 36(c) of this Court. 

n. 

The petitioner’s gross sales in its fiscal year ending De¬ 
cember 31, 1943, were in the amount of $98,390.07 before 
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discounts of $620.15 taken by customers, and were exempt 
from renegotiation under section 403(c)(6) of the Renego¬ 
tiation Act unless, as the respondent claims and the Tax 
Court held, the petitioner was under common control with 
Nichols & Co., Inc., a corporation whose renegotiate sales 
were more than $500,000 in the same year. The question 
whether there was such eo-mmon control within the mean¬ 
ing of section 403(c)(6) of the Renegotiation Act presents 
the sole issue. No question is raised as to the amount of 
the determination. 

The limited partnership was composed of two general 
partners, neither of whom was a stockholder, officer, di¬ 
rector, or employee of Nichols & Co., Inc., and of five lim¬ 
ited partners. Nichols & Co., Inc., had 3,000 shares out¬ 
standing, all of which were owned by members of three 
families, the Wellman, Nichols and Hackett families, or 
by trustees for their benefit. Four of the limited part¬ 
ners were members by blood or marriage of one or another 
of these families. Of these four, two held in their 
39 own name 111 shares in the aggregate. The fifth 
limited partner was connected with Nichols & Co., 
Inc., only as a stockholder of a corporation in which other 
members of the Wellman, Nichols and Hackett families 
owned in the aggregate 50 per cent of the voting stock. 

The petitioner asserts no error in the subsidiary findings 
of the Tax Court, where the facts were largely stipulated, 
but only in the ultimate conclusion that there was common 
control. It is intended to urge that that conclusion was 
unwarranted by the other findings. 

Wherefore, the petitioner seeks a review of the decision 
of the Tax Court of the United States rendered on June 
30, 1950. 

Lowell Wool By-Peoducts Company 
By Theodobe W. Jenks, 

General Partner 
Edwabd C. Paek, 

Attorney for petitioner, 

«•••••••• 
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41 Filed March 14, 1949. 

StipulatioiL 

Now comes the parties in the above-entitled case and for 
the purpose of this case stipulate and agree as follows: 

1. Lowell Wool By-Products Company is a limited part¬ 
nership created on May 21, 1943, in conformity with tie 
provisions of Chapter 429 of the Rhode Island General 
Laws and Chapter 109 of the Massachusetts General Law s. 

2. A copy of the agreement of limited partnership is an¬ 
nexed hereto and marked Certificates were duly 

filed with the proper public officials in Rhode Island and in 
Massachusetts. 

3. The general partners of the limited partnership for 
the year 1943 were Theodore W. Jenks and Foster Best, 
both of'Providence, Rhode Island. Mr. Jenks and Mr. Best 
were also officers of Providence Wool Combing Co., Inc., 
which operated a combing mill in Olneyville, Rhode Island. 
Neither Mr. Jenks nor Mr. Best, however, owned any 

shares in Providence Wool Combing Co., Inc., nor in 

42 Nichols & Co., Inc., a Massachusetts corporation in 
which some of the limited partners owned shares >, 

nor in any other corporation in which some of the limited 
partners owned shares. 

4. S. Kathaleen Alexander is the wife of Albert 1. Ales:- 
ander, who is the President and Treasurer of Alexander 
Wool Combing Company. Doris A. Nichols is the wife of 
John H. Nichols, Jr., a Director of Nichols & Co., In(j. 
Eleanor L. Hackett is the wife of Robert P. Hackett, a Di ¬ 
rector and Vice President of Nichols & Co., Inc. Celia 
Wellman is the mother of Arthur 0. Wellman, the Presi¬ 
dent and a Director of Nichols & Co., Inc. George B. Bul¬ 
lock, Jr. is a son-in-law of Arthur 0. Wellman. 

5. The capital stock of Providence Wool Combing Co., 
Inc. was held by the following persons in 1943: 
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Trustees for Marjorie W. Bullock, 
a daughter of Arthur 0. Wellman 
Trustees for Arthur 0. Wellman, Jr., 
a son of Arthur 0. Wellman 
Trustees for John G. Wellman, 

m* _ 

a son of Arthur 0. Wellman 
Robert P. Hackett, as Guardian of 
Robert P. Hackett, Jr., a son of 
Robert P. Hackett 
Robert P. Hackett, as Guardian of 
Sarah E. Hackett, a daughter of 
Robert P. Hackett 
Doris A. Nichols 

6. The capital stock of Alexander Wool 
pany was held by the following persons in 
Common 
Doris A. Nichols 
Robert P. Hackett, Guardian of 
Robert P. Hackett, Jr. 

43 Robert P. Hackett, Guardian of 

Sarah E. Hackett 

Trustees for Arthur 0. Wellman, Jr. 
Trustees for John G. Welhnan 
Albert I. Alexander, Jr. 

S. Kathaleen Alexander 
Albert I. Alexander, 3rd 
Preferred 
Doris A. Nichols 
Robert P. Hackett, Guardian of 
Robert P. Hackett, Jr. 

Robert P. Hackett, Guardian of 
Sarah E. Hackett 
Trustee for Arthur 0. Wellman, Jr. 
Trustee for John G. Wellman 


170 shares 
150 shares 
150 shares 

150 shares 


150 shares 
130 shares 
Combing Com- 
1943: 

30 shares 

35 shares 

35 shares 
50 shares 
50 shares 
40 shares 
80 shares 
80 shares 

30 shares 

35 shares 

35 shares 
50 shares 
50 shares 


The Preferred Stock had no voting rights, 

7. Nichols & Co., Inc., in 1943 had 3,000 common shares 
outstanding. Neither S. Kathaleen Alexander nor any 
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member of her family owned any shares of Nichols & C(^., 
Inc. Doris A. Nichols owned 71 common shares, and h(ir 
husband owned 145 individually and 26 as guardiaa. 
Eleanor L. Hackett owned 40 common shares, and her hus¬ 
band owned 205 individually and 80 as guardian. Celia 
Wellman ovrned no common shares of Nichols & Co., In^., 
but was the beneficiary of a trust owning 77 common shares. 
George B. Bullock, Jr., owned no shares of Nichols & Co,, 
Inc., but his wife, Marjorie W. Bullock, owned 43 common 
shares and was the beneficiary of two trusts holding in the 
aggregate 222 common shares. During the entire ye^ 
1943 he was in the United States Navy. All the sharles 
of common stock of Nichols & Co., Inc., not held by the 
limited partners of Lowell Wool By-Products Company 
were held by other members of the Nichols, Hacke^ 
44 and Wellman families or by trustees for their bene¬ 
fit. A schedule of the common stockholdings in 
Nichols & Co., Ine., is annexed hereto and marked “B”. 

8. The Trustees of each of the separate trusts for Mar¬ 
jorie W. Bullock, Arthur 0. Wellman, Jr., and John fe. 
Wellman, mentioned in the three preceding paragraphs, 
were in each case Arthur 0. Wellman, sole trustee, until 
July 15, 1943, when Old Colony Trust Company became a 
co-trustee, and July 22, 1943, when Paul M. Goddard le- 
came a co-Trustee. Those three remained as co-Trustees 
during the balance of 1943. 

9. The Directors of Nichols & Co., Inc. in 1943, were 
Arthur 0. Wellman, Robert P. Hackett, John H. Nichols, 
and John H. Nichols, Jr. The officers were Arthur 0. Well¬ 
man, President; John H. Nichols, Treasurer; Robert P. 
Hackett, Vice President; John H. Nichols, Jr., Assistant 
Treasurer; Robert P. Kellaway, Clerk; and W. Brewster 
Southworth, Assistant Treasurer. 

10. The Directors of Providence Wool Combing Co., Inc. 
were Theodore W. Jenks, Foster Best, and John H. Dixc|n. 
The officers were Theodore W. Jenks, President and Trea¬ 
surer, and Foster Best, Secretary. 
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11. The Directors of Alexander Wool Combing Com¬ 
pany were Albert I. Alexander, Jr., S. Kathaleen Alex¬ 
ander, and Henry Bright. The officers were Albert I. 
Alexander, President and Treasurer, S. Kathaleen Alexan¬ 
der, Vice President, and Henry Bright, Clerk. 

45 12. Lowell Wool By-Products Company was or¬ 
ganized under the following circumstances: 

Both Providence Wool Combing Co., Inc. and Alexander 
Wool Combing Company were in 1942 engaged in combing 
grease wool into tops and noils. Preliminary operations 
included scouring the wool. In that process scouring liq¬ 
uor was produced. Providence Wool Combing Co., Inc., 
had acquired in 1941 certain equipment for the extraction 
of wool grease from the scouring liquor. Alexander Wool 
Combing Company had acquired such equipment in 1942. 
In 1942 both companies as part of their operations ex¬ 
tracted wool grease from the scouring liquors produced and 
sold the grease. Prior to the acquisition of such equip¬ 
ment both companies had treated the scouring liquor as 
a waste product which was allowed to go down the drain. 

Shortly prior to the organization of Lowell Wool By- 
Products Company, the Boston Quartermaster Price Ad¬ 
justment District Office had ruled that grease sales of 
Alexander Wool Combing Company and Providence Wool 
Combing Co., Inc. should be treated as a credit against 
costs for the purposes of renegotiating alleged excessive 
profits. It had also ruled, over the objections of the Com¬ 
panies, that the profits they had realized in 1942 were ex¬ 
cessive. These rulings were believed by the officers of 
both Companies to mean in effect that any profits realized 
on grease sales were to be paid over to the United 

46 States so that no return on the capital investment in 
the grease-extracting equipment could be realized. 

The officers of both Companies were considering, therefore, 
selling the equipment and abandoning the business of ex¬ 
tracting grease from scouring liquor. Both companies had 
been represented by the same counsel in conferences with 
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the officers of the Boston Quartermaster Price Adjustment 
District Office. Counsel suggested that, instead of selling 
the equipment to persons who would not use it at the plaiits 
of the respective companies, a sale be made to a compajiy 
which would contract to take the scouring liquor from 
the plant and extract from it the wool grease which at thjat 
time was in demand for war purposes. Counsel propos^ 
that a single company be formed for this purpose. Lowell 
Wool By-Products Company was the company formed. 
Pursuant to the foregoing plan, Lowell Wool By-Producits 
Company used the capital contributed by the limited paift- 
ners to purchase from Providence Wool Combing Co., Ir e. 
and Alexander Wool Combing Company its grease-extract¬ 
ing equipment. Copies of the agreements are annexed 
hereto and marked “C” and “D”. 

13. Lowell Wool By-Products Company waives all is¬ 

sues raised by the petition for redetermination except tl^e 
following: i 

(a) The respondent erroneously concluded that commejn 
control existed between the petitioner and Nichols & Cb., 
Inc., a Massachusetts corporation, which was also a sub¬ 
contractor under the Renegotiation Act; 

47 (b) The respondent erroneously concluded that 

the petitioner’s sales were subject to renegotiation, 
although such sales for the year ending December 31, 1943, 
were less than $500,000. 

14. The War Contracts Price Adjustment Board deter¬ 
mined that Nichols & Co., Inc. was not required to refund 
any amount as excessive profits under the Renegotiation 
Act although its renegotiable sales in 1943 were substan¬ 
tially in excess of $500,000. The respondent contends this 
fact is immaterial. Renegotiable sales of Providence Woo|l 
Combing Company in the calendar year 1943 were foun^ 
by the War Contracts Price Addjustment Board to bp 
$212,000; those of Alexander Wool Combing Company fop 
the first six months of 1943 were found by the Secretary of 
War to be $171,161.09; and for the twelve months ending 
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June 30,1944, were computed by auditors for the Company 
as $221,391.10. The petitioner contends these facts are 
immaterial. 

15. This stipulation shall not prevent either party 
from introducing any other evidence material to the issues 
and not consistent with the facts herein stipulated. 

Lowell Wool By-Products Company 
By Edward C. Park 
Its Attorney 

War Co’ntracts Price Adjustment Board 
By Frederick N. Curley. 
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Agreement made this 21st day of May, 1943, be¬ 
tween Foster Best of Providence, Rhode Island, Theodore 
W. Jenks of said Providence, hereinafter described as the 
General Partners, and S. BIathaleen Alexander, of An¬ 
dover, Massachusetts, DoRis A. Nichols, of Newton Centre, 
Massachusetts, Eleanor L. Hackett, of Wellesley Hills, 
Massachusetts, Celia Wellman, of West Newton, Massa¬ 
chusetts, and George B. Bullock, Jr., of said Newton 
Centre, hereinafter described as the Limited Partners. 

WiTNESSETH : 

1. Said parties hereby form a limited partnership in 
conformity with the provisions of Chapter 429 of Rhode 
Island Greneral Laws and Chapter 109 of Massachusetts 
General Laws under the firm name and style of Lowell 
Wool By-PRoducts Company. 

Said Foster Best and Theodore W. Jenks are to be the 
General Partners. Said S. Kathaleen Alexander, Doris A. 
Nichols, Eleanor L. Hackett, Celia Wellman, and George 
B. Bullock, Jr., are to be the Limited Partners. 

n. The character of the business to be transacted is that 
of buying, selling and handling wool and products and by¬ 
products of vrool, mohair, and related commodities, and of 
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extracting and refining such products and by-products, in¬ 
cluding, particularly, wool grease from liquors made in 
scouring wool or mohair, and any business ineidenial 
thereto. 

III. The location of the principal place of business in 
Rhode Island is to be at Olneyville in Providence. The lo¬ 
cation of the principal place of business in Massachusetts 
is to be at Lowell. 

IV. These articles of partnership shall become effective 
and the partnership shall come into existence upon l|he 
filing of the certificates of limited partnership as requiied 
under the provision of law to which reference is made in 
Paragraph II hereof. The partnership shall continue to 
exist for a period of ten years unless sooner terminated by 
mutual agreement. 

V. A Limited Partner shall take no part in the cont rol 
of the business, nor transact any partnership business, i.or 
act in any way in behalf of the partnership. 

VI. The capital with which said partnership shall com¬ 
mence business is $30,000 in cash, and is to be contributed 
by the Limited Partners, as follows: 


S. Kathaleen Alexander 

$6,000 

Doris A. Nichols 

3,600 

Eleanor L. Hackett 

8,400 

Celia Wellman 

4,800 

George B. Bullock, Jr. 

7,180 


$30,000 


49 VII. Each partner shall be entitled to share in the 
profits in the following proportions: 

Foster Best 1.25 per cent 

Theodore W. Jenks 1.25 per cent 

S. Kathaleen Alexander 19.50 per cent 

Doris A. Nichols 11.70 per cent 

Eleanor L. Hackett 27.30 per cent 
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Celia Wellman 14.00 per cent 

George B. Bullock, Jr. 25.00 per cent 

VIII. In the event of the death, retirement or insanity 
of a General Partner, the remaining General Partner may 
continue the business with the consent of the Limited 
Partners, and the retiring General Partner, or his legal 
representatives, shall be entitled in such event to have 
ascertained the value of his interest at the date of his re¬ 
tirement, death or insanity, and shall receive as an ordinary 
creditor an amount equal to the value of his interest in 
the dissolved partnership with interest. The death of a 
Limited Partner shall not operate to dissolve the partner¬ 
ship. The executors or administrators of a deceased Lim¬ 
ited Partner shall have no right of active control or inter¬ 
ference in the affairs of the partnership, but shall be en¬ 
titled to participate in the profits of the partnership for a 
period of one year after the death of the Limited Partner 
upon the same basis as the deceased Limited Partner would 
have participated had he surived and to a return of the 
balance of the capital contribution of the Limited Partner 
as it may stand on the books of the partnership'at the ex¬ 
piration of such one year period. 

IX. The General Partners shall not carry on any indi¬ 
vidual business in competition with that in which the part¬ 
nership is engaged and neither shall become surety or 
guarantor upon any bond, note or undertaking of others. 

X. A Limited Partner may withdraw his balance in the 
limited capital account and retire from the partnership on 
June 30 or December 31 in any calendar* year, whichever 
shall come first, after the expiration of one year’s notice 
in writing to the firm of his intention'to do so. Upon the 
withdrawal of a Limited Partner not coincident with the 
dissolution of the partnership as a whole, the balance due 
from the partnership to such withdrawing partner shall 
be paid on the effective date of such withdrawal. 
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Upon the death of a Limited Partner the balance die 
from the partnership to his estate shall be determined ai^d 
paid to his executors or administrators as provided in 
Article VIII. j 

Upon dissolution of the partnership, a Limited Partner 
shall be entitled to be paid forthwith his balance in the 
limited capital account together with interest thereon and 
his share of any accumulated profits. 

50 XL The partnership shall be dissolved at any tinie 
upon the unanimous agreement to that effect by the 
Limited Partners and the filing of certificates signed by 
such Limited Partners with the Secretary of State in eaon 
State in which the original certificate was recorded. 

XII. A copy of the original Certificate of Limited Part¬ 
nership to be filed is attached hereto. If in any statemeijt 
in said Certificate there is a variance between said Cer¬ 
tificate and these articles, the statement in said Certificate 
shall govern. 

In witness whekeo'f the parties hereinabove described 
have set their hands and seals this 21st day of May, 1943. 


Geobge B. Bullock, Jb. 
Celia Wellman 
Dobis a. Nichols 
Eleanob L. Hackett 
S. Kathaleen Alexandeb 
Fosteb Best 
Theodobe W. Jenks 
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Lowell Wool By-Pboducts Company 
CERTIFICATE OF LIMITED PARTNERSHIP 

The undersigned, being desirous of forming a limite^ 
partnership, in pursuance of Rhode Island General Lawsk 
Chapter 429, and of Massachusetts General Laws, Chapter 
109, do hereby make and severally sign the following Cer ¬ 
tificate for that purpose: 
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I. The name under which the partnership is to be con¬ 
ducted is Lowell Wool By-Pboducts Company. 

n. The character of the business to be transacted is 
that of buying, selling and handling wool and mohair and 
products and by-products thereof, and related commodities, 
and of extracting and refining such products and by¬ 
products of wool and mohair, including, particularly, wool 
grease from liquors made in scouring wool or mohair, and 
any business incidental thereto. 

in. The location of the principal place of business in 
Rhode Island is to be at Olneyville in Providence. The 
location of the principal place of business in Massachu¬ 
setts is to be at Lowell. 

IV. The name and place of residence of each member of 
the partnership is as follows: 

Poster Best, 32 Edgehill Road, Providence, Rhode 
Island 

Theodore W. Jenks, 224 Centre Street, Provi¬ 
dence, Rhode Island 

S. Kathaleen Alexander, 121 Herrick Road, North 
Andover, Massachusetts 

Doris A. Nichols, 108 Arnold Road, Newton Cen¬ 
tre, Massachusetts 

Eleanor L. Hackett, 38 Woodcliffe Road, Wellesley 
Hills, Massachusetts 

Celia Wellman, 22 Davis Avenue, West Newton, 
Massachusetts 

George B. Bullock, Jr., 100 Tyler Terrace, New¬ 
ton Centre, Massachusetts 

Foster Best and Theodore W. Jenks are to be General 
Partners. S. Kathaleen Alexander, Doris A. Nichols, 
Eleanor L. Hackett, Celia Wellman and George B. Bul¬ 
lock, Jr., are to be Limited Partners. 

V. The term for which the partnership is to exist is ten 
years. 

VI. The amount of cash contributed by each Limited 
Partner is as follows: 
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S. Kathaleen Alexander 
Doris A. Nichols 
Eleanor L. Hackett 
Celia Wellman 
George B. Bnllock, Jr. 


$6,000.00 

3,600.00 

8,400.00 

4,820.00 

7,180.00 


Vn. No one of the Limited Partners has agreed to mak|e 
any additional contributions. ! 

VIII. The time when the contribution of each Limited 
Partner is to be returned is as follows: 

(1) On June 30 or December 31 in any calendar year, 
whichever shall come first after the expiration of one yearrs 
notice in writing of the Limited Partner's intention io 
withdraw his limited capital account and to withdraw froik 
the firm, provided that dissolution does not occur prior to 
said payment date; 

(2) Within one year after the date of death of a Limited 
Partner, provided that dissolution does not occur prior to 
said payment date; 

(3) Upon dissolution of the partnership. 

IX. The share of the profits, which each limited partner 

shall receive by reason of his contribution to the capital 
account, is as follows: i 


S. Kathaleen Alexander 
Doris A. Nichols 
Eleanor L. Hackett 
Celia Wellman 
George B. Bullock, Jr. 


19.5 per cent 
11.7 per cent 
27.3 per cent 
14 per cent 
25 per cent 


No compensation by way of income other than a share o|f 
the profits shall be payable to any Limited Partner. 1 

X. No Limited Partner shall have the right to substitute 
an assignee as contributor in his place. | 

XL No right exists to admit additional Limited Partner^. 
Xn. No Limited Partner is entitled to priority over any 
other Limited Partner either as to contributions or as tj> 
compensation by way of income. I 
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Xm. The remaining General Partner may continue the 
business on the death, retirement, or insanity of a General 
Partner, with the consent of the Limited Partners. 

XrV. No Limited Partner shall have the right to demand 
and receive property other than cash in return for his con¬ 
tributions, except upon dissolution. Upon dissolu- 
53 tion the Limited Partners, or any one or more of 
them in the event that some demand cash, shall 
have the right to purchase any machinery and equipment 
employed in the business of the partnership at its depreci¬ 
ated value, subject always to the rights of creditors. 

In witness whebeof we have hereunto set our hands and 
seals this 21st day of May, 1943. 

Geoege B. BuLiiOCK, Jr. 
Celia Wellman 
Doris A. Nichols 
Eleanor L. Hackett 
S. Kathaleen Alexander 


Foster Best 
Theodore W. Jenks 

54 “B»» 

STOCKHOLDINGS OP NICHOLS & CO., INC. 

Shares 

J. H. Nichols 312 

Ruth W. Nichols 154 

John H. Nichols, Jr. 145 

Doris A. Nichols 71 

John H. Nichols, Jr., Guardian of Peter Nichols 13 

John H. Nichols, Jr., Guardian of Virginia Nichols 13 

Margaret E. Adams 13 

Thomas H. Adams, Jr. 13 

Margaret E. Adams, Guardian of Thomas H. Adams, 

3rd 10 

Harold L. Sutherland 5 

Barbara R. Sutherland 17 
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Barbara E. Stitherland, Guardian of Barbara Joan 
Sutherland 
John B. Leslie 

The Second National Bank of Boston and John H. 
Nichols, Trs. u/d/t dated 6/6/34 
f/b/o Margaret E. Adams 
The Second National Bank of Boston and John H. 
Nichols, Trs. u/d/t dated 6/6/34 
f/b/o Barbara E. Sutherland 
The Second National Bank of Boston and John H. 
Nichols, Trs. u/d/t dated 10/22/40 
f/b/o John B. Leslie 
Arthur O. Wellman 
Euth K. Wellman 
Marjorie W. Bullock 

Tarr & Co., nominees for Old Colony Trust Co., 

Paul M. Goddard, and Arthur 0. Wellman, Trs. 
u/d/t 6/26/36 f/b/o Marjorie W. Bullock, 
Arthur 0. Wellman, Jr. 

John G. Wellman 

55 Tarr & Co., nominees for Old Colony Trust 
Co., Paul M. Goddard, and Arthur 0. 
Wellman, Trs. u/d/t 10/8/36 f/b/o Celia Wellman 
Ogden & Co., Arthur 0. Wellman, Tr.. u/d/t 
9/6/37 f/b/o Mattie F. Kingman 
Arthur 0. Wellman, Guardian of 
Arthur^ 0. Wellman, Jr. 

John G. Wellman 
William G. Bullock 

The Second National Bank of Boston and Arthur 
O. Wellman, Trs. u/d/t dated 10/30/40 
f/b/o Marjorie W. Bullock 
The Second National Bank of Boston and Arthur 
O. Wellman, Trs. u/d/t dated 10/30/40 
f/b/o Arthur 0. Wellman, Jr. 

The Second National Bank of Boston and Arthur 
0. Wellman, Trs. u/d/t dated 10/30/40 
f/b/o John G. Wellman 
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45 


45 
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Robert P. Hackett 205 

Eleanor L. Hackett 40 

Budge Nichols and Hollis P. Nichols, Trs. u/d/t 

dated 3/9/37 f/b/o Robert P. Hackett, Jr. 38 

Budge Nichols and Hollis P. Nichols, Trs. u/d/t 

dated 3/9/37 f/b/o Sarah E. Hackett 37 

The Second National Bank of Boston and Robert 
P. Hackett, Trs. u/d/t dated 9/30/41 
f/b/o Robert P, Hackett, Jr. 25 

The Second National Bank of Boston and Robert 
P. Hackett, Trs. u/d/t dated 9/30/41 
f/b/o Sarah E. Hackett 25 

Robert P. Hackett, Guardian of Robert P. Hackett, Jr. 40 

Robert P. Hackett, Guardian of Sarah E. Hackett 40 


3,000 
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Agreement made this .. day of May, 1943, be¬ 
tween Lowell Wool By-Products Company, a Limited 
Partnership, hereinafter called Lowell, and Providence 
Wool Coimbing Company, Inc., a Rhode Island Corpora¬ 
tion, hereinafter called Providence. 

WiTNESSETH : 

1. Lowell agrees to buy and Providence agrees to sell 
One (1) Sharpies Double Centrifuge Grease Extraction 

Plant, complete with spare parts; 

Two Hundred and Eleven (211) Steel Drums; 

All materials and supplies on hand on May 1, 1943, in 
connection with the operation of said Grease Plant by 
Providence; 

The business heretofore conducted by Providence of ex¬ 
tracting grease from scouring liquors and of marketing 
such grease, including any good will in connection with 
such business, as of May 1,1943. 

2. Lowell agrees to pay for such machinery and equip¬ 
ment the depreciated value thereof as of May 1, 1943, and 
for the drums, materials, supplies, contracts, and other 
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assets to be transferred sucb sums as shall make the 
price payable for machinery, equipment and other 
transferable hereunder the sum of $11,263.31. 

3. Providence agrees to sell and deliver to Lowell 
a period of ten years from May 1, 1943, its entire 
tion of scouring liquors and to provide for the use 
Lowell suitable space within which to maintain and 
ate the machinery and equipment hereinabove 
and such additional machinery and equipment as may 
necessary or convenient to carry on at the plant of 
DENCE the business of extracting and refining the 
grease contained in the scouring liquors produced 
PROVIDENCE during said period. 

4. Lovell agrees in consideration of the scouring 
to be supplied and of the space to be furnished by 
DENCE to pay to Providence at the rate of Fifty 
($50) per week, payments to be made when requested 
Providence but at least as often as quarterly. 

In witness whereof the parties have hereunto set 
hands and seals as of the day and year first above 

Lowell Wool By-Products Company. j 

By FofeTER Best, j 

General Partner, I 

Providence Wodi Combing Company, Ik c. 
By Theodore W. Jenks, 

President, 

57 COPY * 

Agreement made this .. day of May, 1943, be¬ 
tween Lowell Wool By-Products Company, a Limited 
Partnership, hereinafter called Lo’well and Alexandre 
Wool Combing Company, a Massachusetts Corporaticin, 
hereinafter called Alexander. 

WiTNESSETBf: 

1. Lowell Agrees to buy and Alexander agrees to sell 
Sharpies grease recovery plant consisting of ' 
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Float tank 
Settling tank 
Feed pump 
Effluent tank 

Be-run tank , 

Transfer pump 

Settler surge tank i 

Return pump 

Autojector centrifuge G-2 

Be-run super centrifuge 

Autojector starter 

Electric control panel 

Track, hoist, hangers & Trolley 

Cleaning table 

Super centrifuge re-run starter 
3 Feed pump and transfer pump starters 
Be-run tank starter 
Drain manifold 

All barrels on hand, together with all spare parts and 
tools for operation of said plant. 

All materials and supplies on hand on May 1, 1943, 
in connection with the operation of said Grease 
Plant by Alexandee. 

The business heretofore conducted by Alexandeb of 

extracting grease from scouring liquors anjd .of 

marketing such grease, including any good will in 

connection with such business, as of May 1,1943. 

* 

2. Lowell agrees to pay for such machinery and equip¬ 
ment the depreciated value thereof as of May 1, 1943, and 
for the drums, materials, supplies, contracts, and other 
assets to be transferred such sums as shall make the total 
price payable for machinery, equipment and other assets 
transferable hereunder the sum of $15,099.59. 

3. Alexandeb agrees to sell and deliver to Lowell for 
a period of ten years from May 1, 1943, its entire produc¬ 
tion of scouring liquors and to provide for the use of 
Lowell suitable space within which to maintain and oper- 
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ate the machinery and equipment hereinabove described 
and such additional machinery and equipment as may Ibe 
necessary or convenient to carry on at the plant of 
58 Alexandeb the business of extracting and refining 
the wool grease contained in the scouring liquors 
produced by Alexandee during said period. 

4. Lo’well agrees in consideration of the scouring liquo rs 
to be supplied and of the space to be furnished by Ai^EXAjsr- 
DEE to pay to Alexandee at the rate of Forty Dollars ($40) 
per week, payments to be made when requested by Alex¬ 
andee but at least as often as quarterly. 

In witness wheeeof the parties have hereunto set their 
hands and seals as of the day and year first above writtep. 

Lowell Wool By-PeoOucts Company 
B y Theodoee W. Jenks, 

General Partner 

Alexandee Wool Combing Company 
B y Albeet I. Alexandee, 

President, 

«**«•*** 

58-A Filed May 18, 1950 

Stipulation Pursuant to Order for Rehearing. 

Now come the parties in the above-entitled case and for 
the purposes of this case stipulate and agree as follows 

The petitioner’s gross sales for the fiscal year ending 
December 31, 1943, were $98,390.07 before discounts taken 
by customers. Such discounts were $620.15, making sales 
after discounts $97,769.92. 

Lowell Wool By-Pboducts Company 
B y Edwaed C. Paek, 

Its Attorney 

Wae Contbacts Peice Adjustment Boa^d 
By H. G. Moeison, 

Assistant Attorney General. 
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61 TESTIMONY AND PROCEEDINGS. 

Courtroom No. 5, Post Office Building, Boston, Massa¬ 
chusetts, March 14, 1949—10:00 a.m. Met pursuant to 
notice before: 

Honorable John A. Tyson, Judge. 

Appeaeances : 

Edward C. Park, Esq., 73 Tremont Street, Boston, Mas¬ 
sachusetts, appearing for the Petitioner. 

Frederick N. Curley, Esq., Department of Justice, Wash¬ 
ington 25, D. C., appearing for the Respondent. 

62 PROCEEDINGS 

The Gerk: Docket No. 375-R, Lowell Wool By- 
Products Co. 

Mr. Park: Petitioner is ready. 

The Clerk: Will you state your appearances, please? 

Mr. Park: Edward C. Park for the Petitioner. 

The Court: Who is that? 

Mr. Park: Edward C. Park, P-a-r-k, your Honor. 

Mr. Curley: Frederick N. Curley for the Respondent; 
and the Respondent is ready. 

The Court: I am going to ask you, gentlemen—well, the 
witness is not here yet—^to raise your voice a little bit be¬ 
cause I have a defect in hearing occasioned by a recent cold. 

Mr. Park: Yes, sir, I hope your Honor will remind me 
of that because I am apt to get to muttering, but I will 
try to keep my voice up. 

The Court: CounsePs bench is quite a distance from me, 
and thaPs the reason I made the suggestion. 

All right, gentlemen, proceed. 

Mr. Park: If your Honor please, I think it might be 
helpful if I were permitted to make a very brief opening 
statement. 
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63 OPENING STATEMENT ON BE HAL F OF 

THE PETITIONEE 

By Mr. Park: 

Mr. Park; The Petitioner in this case is a limited part¬ 
nership. We have stipulated as to a number of the facts. 
Perhaps the most important thing that we have stipulate d 
to is that the issues are limited. Although the Petitioner 
originally raised the question as to whether or not thei'e 
were any excessive profits, and other questions of fact, we 
have now agreed to try the case solely on the question of 
whether this Petitioner, Lowell Wool By-Products Com¬ 
pany was under common control with some other cor¬ 
poration. 

Its renegotiable sales in the year 1943, which was the 
year involved, were only about $36,000, so that the Peti¬ 
tioner would have been exempt under the statute from re¬ 
negotiation under that provision which exempts contractors 
whose sales in any fiscal year are less than five hundred 
thousand dollars. The War Contracts Price Adjustment 
Board decided that this Company was subject to renegotia¬ 
tion because it was under common control with Nichols 
and Company, Inc., another corporation. 

Nichols and Company, Inc., was a Massachusetts coiv 
poration that was engaged in the manufacture and sale c>f 
tops, wool tops. Perhaps you don’t object to my explain¬ 
ing what wool tops are. 

Mr. Curley: Not at all. 

64 Mr. Park: He knows what they are because he 
tried another case in which he was concerned. Woed 

tops are the longer fibers of the wool combed out into the 
narrow strand so that all the tops are parallel and these 
tops are sold for use in the worsted trade as distinguished 
from the wool trade. 

That was Nichols and Company’s sole business, buying 
wool, having them made into the tops and noils, which are 
the shorter fibers, and selling them. In fact, it caused the 
actual combing of the wool, the scouring and combing of 
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the wool to be done by other companies, so-called combing 
companies. 

The Court: Nichols and Company buy their own product. 

Mr. Park: They bought their own product. They sent 
it to a combing mill to be processed on commission, and 
one of these companies was Providence Wool Combing 
Company. That Company is mentioned in the stipulation 
which we are going to file. 

Another* Company was Alexander Wool Combing Com¬ 
pany. These two companies in which stockholders of 
Nichols and'Company, or some of the stockholders of Nich¬ 
ols and Company were also interested, took the wool, 
scoured it, and combed it into these tops and noils, the noils 
being the shorter fibers. 

As an incident of that business both Providence Wool 
Combing Company and Alexander Wool Combing 
65 Company began shortly before 1943 to engage in an¬ 
other operation, and that operation was the manu¬ 
facture and refinement of wool grease. The wool grease 
was extracted from the scouring liquor. That is when the 
wool which is full of grease as you buy it in the raw from 
off the sheep ^s back the first process is to scour that wool 
and extract the grease from it. 

Now, that grease comes out in the scouring liquor which 
may be allowed to go down the drain or may be used by an¬ 
other process which will be described by the witness to 
manufacture wool grease. 

Both Providence and Alexander were, the early part of 
1943, engaged in that operation incidental to their principal 
operations of combing wool. In May, 1943, this limited 
partnership, Lowell Wool By-Products Company, was 
formed, and the assets which had been devoted to that 
business by both of these companies were transferred to 
the limited partnership, which thereafter conducted those 
operations. 

Now, as the stipulation will show, that was frankly done 
to avoid a result which had been reached by renegotiation 
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officials here in Boston, one which was later reversed; Imt 
the renegotiation people, Boston Quartermaster Price -A.d- 
justment District Office, which was conducting renegotia¬ 
tion initially had ruled that all profits on grease sales 
should be treated as a credit against cost. 

The Court: Credit against what? 

66 Mr. Park: Against costs. That is against costs 
of combing wool. On the theory that this was a mere 

by-product and grease sales should not be treated as inde¬ 
pendent sales, but merely as a credit against cost 
Now, the officers of these companies were both very much 
disturbed because it seemed to them that if the sales frcm 
that business were to be treated in that way as a credit 
against cost, they were allowed no part of the profit, n|ot 
even any part that would give them a fair return on th^ir 
investment, and it was that situation which resulted in the 
transfer of these assets and of the grease business to the 
Petitioner. | 

Now, as I say, the sales in 1943—that Company operated 
from May 21,1943, its fiscal year ended December 31st, the 
sales were very much less than five hundred thousand dol¬ 
lars, or even in $290,000 if you considered they operate 
only seven months, but the War Contracts Price Adjust¬ 
ment Board decided that because of the stockholdings and 
of the nature of the people who were interested in t^ 
limited partnership, that the Petitioner, Lowell Wool By- 
Products Company, was under common control with Nich¬ 
ols and Company, Inc. j 

The Court: And reached the five hundred thouisaiid 
dollars. ! 

Mr. Park: Well, Nichols and 'Company had salis 

67 substantially over five hundred thousand dollars, if 
they are to be considered under common control this 

Petitioner would be subject to renegotiation, so the who^e 
issue, as I understand it, in this hearing is whether Lowefl 
Wool By-Products Company was under common control 
with Nichols and Company, Inc. 
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Now, I understand that the Respondent has a theory 
that perhaps he can find common control with Alexander 
Wool Combing Company and Providence Wool Combing 
Company combined. I myself think there is nothing in 
that theory, and I don^t think they are the facts to support 
it. Of course, it is open. 

I think the questions for your Honor to decide are frank¬ 
ly, mainly of law. What does under common control mean! 
What does control mean? Does it mean legally enforce¬ 
able control? Or does it mean control actually exercised 
through some sort of influence because Nichols and Com¬ 
pany or the people in it had some, the people who controlled 
Nichols and Company had some personal influence over 
the people who were interested in the Petitioner, or does 
it mean the mere possibility of such control, because we 
think the evidence would show no evidence of actual con¬ 
trol? 

Now, if your Honor please, we have signed a stipulation, 
and! that I understand may be filed without the necessity 
of marking it as an Exhibit. 

68 The Court: Well, after the opening statement by 
the counsel for the Government. 

Mr. Curley: If your Honor has no objection, I would 
like to withhold my opening statement until the Petitioner 
has completed his case. 

The Court: Until what? 

Mr. Curley: Petitioner has completed his case. I would 
like to wait until Mr. Park’s case is completed and in the 
record, and I will make a short statement at that time. 

The Court: Well, I guess you have no objection. It is a 
little unusual. 

Mr. Park: I think what he wants to do is make an argu¬ 
ment at the end of the evidence. That’s agreeable to me. 
I see no reason why he shouldn’t. 

The Court: Well, I do so far as an argument is con¬ 
cerned. You have no objection to that? 

Mr. Park: Yes, if it is going to be an opening, I would 
like to know what points he is going to raise. 
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I thought I stated facts on which we had no controveriy, 
Mr. Curley. 

Mr. Curley: I have no statement to make, your Hon^ 
just to present the picture as far as the Grovernment is con¬ 
cerned, and Mr. Park knows that I am not going to put any 
witnesses in nor will I make an argument at the time I make 
my statement. 

69 The Court: Is that satisfactory? 

Mr. Park: I guess so, yes, sir. 

The Court: All right, you may proceed. 

Mr. Curley: May I just speak to Mr. Park a minute, yo^r 
Honor? 

The Court: Yes. 

Mr. Park: I now offer a stipulation signed by both par¬ 
ties. I am presenting it in duplicate. My understanding 
of the practice is that that is offered without being marl^ed 
as an Exhibit, simply as a stipulation. 

The Court: That^s a stipulation by the parties. Let it 
be received in evidence. 

Mr. Park: Does your Honor wish me to read the stij^u- 
lation? 

The Court: How is that? 

Mr. Park: Do you want me to read the stipulation? 

The Court: Oh, no. 

Mr. Park: Mr. Jenks. 

The Court: If there is anything that should develop in 
the examination of this witness that I would want to ask 
you about as to whether it is referred to in the stipulation 
I will. 

Whereupon Theodore W. Jenks called as a witness 

70 on behalf of the Petitioner, having been first dijly 
sworn, was examined and testified as follows: 

The Clerk: Will you state your name, please. 

The Court: You have no special desire to read the stij^u- 
lation, have you? 

Mr. Curley: None at all^ 

The Court: How long is it? 


60 


Mr. Park: I thought your Honor might take a glance 
at it, or if I can take it, I can call your attention to some of 
the matters—^perhaps your Honor might glance over it. 

The Court: All right. 

The Clerk: Will you state your name. 

The Witness: Theodore W. Jenks, J-e-n-k-s. 

The Clerk: J-e-n-k-s? 

The Witness: Yes. 

The Court: I will ask the witness to speak loudly, if you 
will. 

Direct Examination 
By Mr. Park: 

Q. Your full name is Theodore W. Jenks? A. Right. 

Q. Where do you live? A. In Rumford, Rhode Island, 
224 Center Street. 

Q. What’s your present occupation? A. I am treasurer 
of the Providence Combing Company. 

71 Q. In 1943 what was your occupation? A. I was 
president and treasurer of the Providence Wool 
Combing Company. 

Q. Is that a Rhode Island corporation? A. It was. 

The Court: What was the name of that Company? 

The Witness: Providence Wool Combing Company. 

By Mr. Park: 

Q. Where was its business or plant located? A. In 
Olneyville, 68 Dike Street. That’s in Providence, Rhode 
Island. 

Q. What was its business? A. Wool combing, commis- 
sion wool combing. 

Q. And how long had that corporation been in existence? 
A. Since April 1940. 

Q. Prior to that time, had you been connected with a like 
business at the same plant? A. I had. 

Q. And who operated that business? A. Edmond E. 
Hills of Providence. 

Q. And what was his business, wool combing? A. Com¬ 
mission wool combing. 
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Q. How many years have you been connected with tlie 
wool combing plant at that location? A. To this dale, 
thirty. 

72 Q. Thirty years? A. Yes. 

Q. Now, tell us just briefly, Mr. Jenks, something 
about the operations of a wool combing plant? A. T]ie 
so-called top makers buy the grease wool all over the world 
and it is sent to such people as we, wool combing mills, and 
is there sorted, scoured, carded and combed, made into a 
wool top. 

The Court: How do you card the grease wool? 

The Witness: That^s the natural state of the wool. 

The Court: Then you get the grease out by the combing 
process? 

The Witness: By the scouring, which is part of tlie 
combing process. 

The Court: All right. 

The Witness: And that is done on a commission hasi 
and the tariJff is based on the amount of top produced fro 
the wool. Do we need more? 

By Mr. Park: 

Q. Now, the first process as you described it is sortiikg 
the wool? A. That^s right. 

Q. That’s sorting it into different grades and diameter^? 
A. That’s right. 

73 Q. And the next process is scouring the woo|l? 
A- Yes. 

Q. And the purpose of scouring the wool is to remove 
the grease and dirt? A. Right. 



Q. At some time did Providence Wool Combing Coila- 
pany purchase some equipment to extract the grease from 
the scouring liquor? A. They did. 

Q. When was that, if you remember? A. It was eitbjr 
the latter part of ’41 or early in ’42,1 think. 

Q. Prior to that time, what had been done with the 
scouring liquor? A. It had gone into the sewer, been 
wasted, thrown away, gone to the city sewer system. 
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Q. For over twenty years the scouring liquor had gone 
into the city sewer? 

The Court: Until what period? 

Mr. Park: Until 1941, ’42. 

By Mr. Park: 

Q. In ’41 or ’42 Providence Wool Combing purchased 
some equipment to extract the grease from the scouring 
liquor? A. Bight. 

74 Q. Can you tell us, describe brieffy what the 
nature of that equipment was? A. It is done by 

centrifuges. The scouring liquor is pumped from the first 
scouring bowl, where there is the greatest quantity of grease 
and dirt, it is pumped and it runs through a large centri¬ 
fuge, runs at great speed which separates the grease from 
the dirty water, and subsequent to that it is run through 
boiling water, and then the grease is centrifuged a second 
time, which is a refining process, and upon its coming from 
that machine it is considered to be either crude lanoline or 
anhydrous wool grease. 

The Court: For what commercial use, just as a matter 
of curiosity, is that grease used? 

The Witness: Largely for cosmetics and surgical dress¬ 
ings for the grease which we produce. There are lower 
grades produced by other processes which are used in rust 
preventive and other purposes of that kind, in painting. 

By Mr. Park: 

Q. Now, was that machinery and equipment set up in 
the Providence Wool Combing Company plant? A. It was. 

Q. And tell us where, and describe the space occupied? 
A. We had a small room in the back part of the mill about 
twelve by sixteen feet, and this machinery was all 

75 installed in that room. 

Q. How many people did it take to operate the 
machine?A. One at a time. On a three-shift basis we had 
one man on each shift which operated the machinery. 
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Q. So that one man alone could operate this machinal 
A. Yes, one man did. 

Q. Yes. Did it require any skilled labor? A. Not a 
great deal. It would take a short time to break him in to 
the movement of the various valves, but it was not a higqly 
skilled occupation. 

Q. Were the customers to whom you sold to your kno's^l 
elge customers of Providence Wool Combing Company? 
A. No. 

Q. Or of Nichols and Company? A. No. 

Q. Or of Alexander Wool Combing Company? A. No. 

Q. That is, this business, this grease business was merely 
incidental to the combing business? A. That’s right. 

Q. And it was not a business so far as you knew in whijeh 
Nichols and Company had ever engaged? A. Never befoife. 

Q. Never before. Did Nichols and Company— 
Never. 

76 Q. Now, at some time in May, 1943, did you take 
part in discussions with the Boston Quartermast 
Price Adjustment Board relative to renegotiation? A. 
did. 

Q. That’s renegotiation of Providence Wool Combiijig 
Company? A. Yes. 

Q. And at some later time did you take part in discus¬ 
sions with representatives in Washington at which tlie 
matter of the contracts of Alexander Wool Combing Com¬ 
pany were also discussed? A. I did. 

Q. Did you know that Alexander Wool Combing Coiq- 
pany had also set up one of these grease extraction plants? 
A. Yes. 

Q. And are you the Theodore W. Jenks who is named 
as a general partner in the limited partnership agreemei.t, 
a copy of which is attached to the stipulation? A. I am. 

Q. And who was Foster Best? A. He was superintend¬ 
ent of the Providence Wool Combing Company. 

Q. And were you and he the general partners that ob 
erated Lowell Wool By-Products Company? A. We werk 


A. 


er 
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77 Q. Was it your duty principally to handle the finan¬ 
cial and administrative end? A. It was. 

Q. And Mr. Best handled the technical end so far as his 
services were required? A. Yes. 

Q. Did you after the formation of the limited partner¬ 
ship pay all of its bills from the partnership funds? A. I 
did. 

Q. And made all the sales? A. I did. 

Q. Did you select its customers? A. Yes. 

Q. Determine its prices? A. Yes. 

Q. Did any one of the limited partners at any time at¬ 
tempt to direct you as to how to conduct that business? 
A. No, they never did. 

Q. Did anyone else, any relative or friend of the limited 
partners ever do so? A. No. 

Q. That is, you and Mr. Best conducted that business 
of the Petitioner without any direction from anyone else? 
A. That’s right. 

Q. At the time of the transfer of the grease ex- 

78 traction plant from Providence Wool Combing Com¬ 
pany to Lowell Wool By-Products Company was 

there a vote of the Board of Directors authorizing that 
transfer? A. There was. 

Q. And a subsequent vote of the stockholders ratifying 
it? A. There was. 

Q. And have you the minute book with you? A. Yes, sir. 
Q. Do you know what the business of Nichols and Com¬ 
pany, Inc., is? A. Yes, they are called top makers. 

Q. They are top makers? A. Yes. 

Mr. Park: I think that’s all, Mr. Curley. 

Mr. Curley: If your Honor pleases, I think we could 
save a little, rather a great deal of time if we take about 
five minutes and give Mr. Jenks a rest, and I can then 
organize my cross examination and continue. Is that sat¬ 
isfactory? 

The Court: Well, this is all we will have today. 

Mr. Curley: Yes. 
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The Court: All right, we will have a recess of fifteen 
minutes. 

(Whereupon, a fifteen-minute recess was taken.) 

The Court: All right, Mr. Curley. j 

79 Mr. Curley: Thank you, your Honor. | 

Cross Examination I 

1 

By Mr. Curley: I 

I 

Q. Now, Mr. Jenks, you said that you have been in th^ 
employ at the same plant for a number of years. Now, i^ 
it true that the Providence Wool Combing Company bought] 
that plant in 1940 or ^41, which year was it? A. *40. | 

Q. 1940? A. Eight. I 

Q. Who owned the plant before that? A. Edmond E.! 
Hills. ' 

Q. Were you a stockholder? A. No. I 

Q. With Mr. Hills? A. I did have a little of the common! 
stock. I 

Q. You were at that time when Mr. Hills owned the plant 
you were also an employee there? A. Yes. 

Q. Prior to the time that Mr. Hills owned it, who owned! 
the plant? A. It was owned by Hills and Nichols, a part-! 
nership. ] 

Q. About what time was that? Can you give us an esti-j 
mate of the years? A. Well, I can*t definitely give 

80 you when they were organized, but it was about ten 
years before I went there, which would be about 1909. 

Q. And you went with the plant of Nichols and HiUs 
when? A. Hills and Nichols. I 

Q. Hill s and Nichols when? A. In 1919. 

Q. And what Nichols is that? A. Well, the organizer of i 
it was Charles J. Nichols. 

Q. What relation is he to any of the members of the 
Nichols and Company? A. Charles J. has long since died. I 
He was a brother of John H. 

Q. And John H. is the husband of Doris A. Nichols? 
A. No. John H.*s son is the husband of Doris. 
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Q. Now, at the time that the Providence Wool Combing 
Company bought the present plant, did you have any deal¬ 
ings in that negotiation? A. I did. 

Q. What were they, Mr. Jenks? A. It will take quite a 
few words to explain. 

Q. Can you give it to us as briefly as possible, sir. A. 
There was a blow-up, Mr. Hills and the Nichols outfit in 
1927. They completely separated, and as the thing went 
on the combing mill was not particularly successful, 

81 and eventually they got to a point where they couldn’t 
go any further, and Mr. Hills and Nichols and 

Company bought them out. 

Q. In 19— A. ’40. 

Mr. Park: Well, now, do you know that, Mr. Jenks, be¬ 
cause it isn’t accurate, is it, to say that Nichols and Com¬ 
pany bought them out? 

The Witness: I beg your pardon. They did not buy them 
out. There was a new corporation formed. 

By Mr. Curley: 

Q. Now, in 1943 you were president of the Providence 
Wool Combing, is that correct? A. Yes. 

Q. And you operated, you managed and operated the 
Providence Wool Combing Company in that year? A. In 
part. We had a superintendent who was manager of the 
mechanical department. 

Q. But you were the president? A. I was. 

Q. And you took your instructions from the stockholders 
of Providence Wool Combing? A. Yes. 

Q. You were, however, considered the president of 

82 the Company and you ran the Company then? A. 
Yes. 

Q. You ran the Company just as you ran the Lowell Wool 
By-Products organization? A. Yes, about the same. 

Q. When Providence Wool was organized in 1940, what 
was the real reason why Nichols and Company wanted to 
buy that Company, the assets? 
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Mr. Park: Objection. I don’t know how this witness 
can know what the reason, the real reason why Nichols and 
Company- 

The Court: Well, he can answer it, and then you can 
show, if you can- 

The Witness; I don’t know the real reason. 

By Mr. Curley: 

Q. It is not true that in 1943 about ninety-five per cent 
of the wool combing, the Providence Wool Company did 
was for Nichols and Company? A. Yes, that’s true. | 

Q. And your position in 1943 as president of the Provi¬ 
dence Wool Combing was dependent upon the stockholders? 
of Providence Wool Combing, is that correct? 

Mr. Park: Object to that on the ground that it inaccul 
rately states the law. Obviously, the president of the cor^ 
poration is elected by the directors under Rhode Island laws 
as under the laws of most states, and while it is per- 
83 fectly obvious, and we will concede that the directors 
are elected by the stockholders, the president is 
elected by the directors, and I don’t think that this witness 
should be cross examined by attempting to mislead him intp 
making improper statements of law. 

The Court: What was the question, please? 

(Whereupon, the question was read by the reporter.) 

The Court: Well, objection is overruled. Course, than 
would be true anyhow. 

Mr. Park: Well, I don’t think so, if your Honor please^ 
Course, it is true ultimately that the stockholders elect th^ 
directors but the directors elect the president. 

The Court: Was the question as to whether the stock¬ 
holders elected the president? | 

Mr. Park: That’s how I took it. j 

Mr. Curley: Read the question back? Will you, pleasef 

(Whereupon, the question was read by the reporter.) | 

The Court: Well, objection sustained to that as toj 
whether it was dependent upon the action of the stockj 
holders. ! 
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Course, the president is always elected by the directors 
customarily. 

By Mr. Curley: 

Q. Mr. Jenks, the stockholders of Providence Wool 

84 in 1943 did elect the directors, did they not? 

Mr. Park: We will concede that. 

By Mr. Curley: 

Q. And the directors elected you? A. That’s right. 

Q. Do you know, Mr. Jenks, the facts surrounding the 
formation of the Petitioner partnership? A. Well, I don’t 
understand exactly what you mean in that case. 

Q. Let me ask it in this way: Did you partake in any of 
the discussions prior to the formation of the partnership? 
A. I did not. 

Q. Do you know who did? A. No. 

Q. Well, who told you that you were to be a general 
partner of the Petitioner partnership? A. The first that 
I heard was by telephone that a partnership was to be 
formed and later the agreement of partnership was sent 
down. 

Q. Who called you on the telephone? A. Mr. Wellman. 

Q. Which Mr. Wellman? A. Arthur 0. Wellman, Sr. 

Q. And he is the president of Nichols and Com- 

85 pany? A. Yes. 

Q. Did he tell you that you were to be a general 
partner? A. He did not at the time. 

Q. Did he later? A. No, I got that information from the 
partnership arrangement that was drawn up and it came 
to me by mail. 

Q. In other words, the first time you knew you were to be 
a general partner was when you received the partnership 
agreement? A. That’s right. 

Q. In other words, prior to that time there had been no 
discussion as to the terms of the partnership agreement? 
A. Not with me. 
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Q. Is it not true, Mr. Jenks, that these directors of 
Nichols and Company advised various members of theifr 
family to make that investment in Lowell Wool? 

Mr. Park: Object. 

The Witness: I don^t know an3d:hing about it. I don^t 
know anything about what was said to the partners. 

By Mr. Curley: 

Q. The stipulation, Mr. Jenks, shows that the contribiji- 

tions to each- 

Mr. Curley: Strike that, please. 

By Mr. Curley: 

86 Q. Do you know the value of the equipment in 194^3 
of the equipment which the Petitioner bought froijn 

Providence Wool Combing Company and from the Alexai- 
der Wool Combing Company? A. The Providence Com¬ 
pany's machine was bought for eleven thousand dollars, o^d 
dollars. I can’t recall the exact amount. 

Mr. Curley: Well, I think that is covered in the stipula¬ 
tion, isn’t it? 

Mr. Park: Yes. 

Mr. Curley: Sorry, strike that then. 

By Mr. Curley: 

Q. Who is Margaret Adams, Mr. Jenks? A. I can’t teU 
you. She is some relative of the Nichols family. I don ft 
know what. 

Q. And Thomas Adams? A. I don’t know any Thoma^. 
Q. Jr. A. I don’t know any such person as that. 

Q. How about Harold Sutherland? A. I don’t know an^ 
such person as that. 

Q. Do you know Barbara Sutherland? A. No, sir. 

Q. Mr. Jenks, do you know the attorney that drafted thfe 
partnership agreement of the Petitioner partner? 

87 ship ? A. I think that was Mr. Park. I am not absci- 
lutely certain of that. 

Mr. Curley: That’s all. 
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Redirect Examination 

By Mr. Park: 

Q. Now, Mr. Jenks, see if I can’t refresh yonr recollec¬ 
tion. Yon testified to a telephone call from Mr. Arthnr 
Wellman! A. Right. 

Q. Didn’t Mr. Arthur Wellman suggest that you come 
up to Boston and see me? A. Yes, that’s right, he did. 

Q. And don’t you recall that a few days ago I showed 
you an entry in my diary of May 8th- 

Mr. Curley; I object, excuse me. 

By Mr. Park: 

Q. -showing that on that day you talked with me 

about this partnership agreement? 

Mr. Curley: If your Honor please, I object to the leading 
of the witness here. 

Mr. Park: I am trying to refresh his recollection. 

The Court: Objection is overruled. 

The Witness: Yes, I remember that now. 

By Mr. Park: 

Q. Now, can you recall what the talk was with me 
88 at that time? A. Not in detail. 

Q. Wasn’t there talk about the formation of this 
partnership? A. Yes. 

Q. At that time? A. Yes. 

Q. And didn’t you bring up with you a schedule showing 
the book value of the assets which were used in that grease 
extraction plant? 

Mr. Curley: If your Honor pleases, I object to the coun¬ 
sel for the Petitioner continually testifying in this case. 
If the witness doesn’t know, I don’t want leading questions 
here. 

The Court: It seems to me that it is in the nature of 
refreshing his recollection. 

Mr. Park: The fact is, Mr. Curley ought not to object 
because the witness has been inaccurate and I am really 


71 


trying to lead him only to what I know is accurate and what 
Mr. Curley knows is accurate. 

Mr. Curley: I won’t agree with you on that. 

The Court: Objection overruled. 

Mr. Park: Will you read the question to the wiit- 
ness? 

89 (Whereupon, the question was read by the re¬ 
porter.) 

The Witness: I recall making a lot of figures. As to 
whether I brought them with me or mailed them, as to that 
I couldn’t testify to. 

By Mr. Park: 

Q. I show you a copy of a bill of sale from Providence 
Wool Combing Company to Lowell Wool By-Products Coiq- 
pany, a copy of which is attached to the stipulation, and 
show you your signature on that. A. That’s correct. 

Q. Now, will you look at that, and see if that doesn’t re¬ 
fresh your recollection that before that was executed you 
furnished me with the information as to the nature of the 
machinery? A. I did furnish you with the figures. 

Q. And do you remember when that was done? A. I 
don’t remember the exact date. It was about this time, 
of course. 

Q. Didn’t you also furnish me with a description of the 
grease extraction plant? A. Yes, I did. 

Q. And with that before you, Mr. Jenks, isn’t it true that 
there were discussions for about over two weeks about the 
formation of this partnership? A. I don’t recall 

90 these things so well. I remember these as they are 
brought to my knowledge. I can remember that there 

were discussions, but after six years’ time it is hard to r<j- 
member in detail. 

Q. Do you remember my first talk with you about this? 
A. Yes, I can remember coming to your office. 

Q. And do you remember my suggesting that you become 
a general partner. 
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Mr. Curley: If your Honor please, I think that this lead¬ 
ing of the witness is just going too far. The witness has 
indicated he doesn’t remember any more facts than he has 
testified to. 

The Court: Well, it is rather leading, of course, but I 
suppose, as I said before, it is for the purpose apparently 
of refreshing the recollection of the witness. 

Mr. Park: That is all. 

The Witness: If it please your Honor, it is hard for me 
to remember. 

The Court: You just answer him you don’t remember 
then. 

The Witness: Many things in detail I don’t remember. 

The Court: He says he doesn’t remember. 

Mr. Curley: I just want to object generally, your Honor, 
to any of this continuing line of leading, and then I won’t 
object any more. 

Mr. Park: I want to say this: that I don’t like 
91 these objections. Mr. Curley has known me for a 
long time, and he knows that the only reason I am 
asking these questions is because this witness testified that 
the first time he ever heard of this partnership agreement 
was when it was sent to him by mail, and Mr. Curley 
knows that isn’t so. He knows that I do remember and am 
merely trying to lead this witness into something accurate, 
and I must say in view of our prior dealings I am surprised, 
Mr. Curley, that you should take that attitude, andl I am 
slightly indignant too. 

You don’t have to say anything more. 

Mr. Curley: I am entitled to make a statement for the 
record. 

The Court: Well, we will just go on the record, gentle¬ 
men, and make your objections then. 

Mr. Curley: These facts that I have asked, your Honor, 
I did not know the answer to. I did not know when Mr. 
Jenks ever knew about this first partnership until it came 
out in evidence today, and I want the record to show that. 

The Court: Proceed with the examination. 
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By Mr. Park: j 

Q. Mr. Jenks, will you search your mind and see if ^ou 
can recall as best you can what was the talk about betwejen 
yourself and myself about May 8, 1943? A. After seei^og 
the agreement and these things that have been spoken ^f, 
I do have recollection of going to Mr. Park’s office 
92 and talking about this organization. 

The Court: That is the organization of the Peti¬ 
tioner? 

The Witness: Yes. 

By Mr. Park: 


Q. That’s of the Lowell Wool By-products? A. That’s 
right. 

Q. Was their discussion with you about Foster Best be¬ 
coming a general partner? A. Yes, his name was men¬ 
tioned as being the other general partner. 

Q. Had there been prior to that time discussion with you 
as to the effect of the ruling of this Boston Port price ad¬ 
justment district board treating grease sales as a cre(ut 
against cost? A. Yes, there had been. 

Q. And had there been discussion as to whether or not 
the Providence Wool Combing Company should continue to 
operate that grease extraction plant? A. Yes. 

Q. Was there also some talk about that time at which you 
were present with Mr. Alexander on the same subject? A. 
No, I didn’t talk with Mr. Alexander. 

Q. Can you remember anything further that was dis¬ 
cussed before the final draft of this agreement was pre¬ 
sented to you? A. No, I can’t recall anything fur¬ 
ther. 

93 Q. Do you remember that you received this agree¬ 
ment in a letter from me? A. Yes. 

Q. And did you understand that at that time I was acting 
as counsel for you? A. Yes. 

Q. And did I render a bill to Lowell Wool By-producp 
Company which you paid? A. I did. 
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Q. Do the names of the original stockholders of the Provi¬ 
dence Wool Combing Company- 

Mr. Curley: Can I ask Mr. Park to put the date down 
on this when you say “original^There are two or three 
Providence companies referred to. Can you put a date 
on that? 

Mr. Park: The date of the organization of Lowell? 

The Witness: The Providence Combing Company? It 
was in the minute book which I have with me. 

By Mr. Park: 

Q. Can you tell us by refreshing your memory from the 
minute book who were the original stockholders of the 
Providence Wool Combing Company, Inc. and the date of 
its organization? Well, perhaps to save time, let me show 
you a copy of the stipulation and see if this refreshes your 
recollection. Well, perhaps the simplest way, Mr. Jenks— 
did the stockholders of the Providence Wool Comb- 
94 ing Company ever change? A. They did, at the time 
of organization, Mrs. Buth C. Wellman, and that was 
subsequently transferred to Marjorie W. Bullock. Outside 
of that, I don’t know of any other changes. 

Q. That is, at the time of the organization, Mrs. Buth 
C. Wellman owned 170 shares? A. Yes, that’s right. 

Q. She was the wife of Arthur 0. Wellman? A. That’s 
right. 

Q. And at some time later that yas transferred to? A. 
Marjorie Bullock. 

Q. To a trust for her daughter? A. That’s right. 

Q. And the other shares were held as stated in Paragraph 
5 of the stipulation? A. Correct. 

Q. So far as you know was any of the capital of the Provi¬ 
dence Wool Combing Company contributed by Nichols & 
Co., Inc., the corporation? A. No. 

Mr. Park: I guess that is all. 
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Recross Examination 
By Mr. Curley: 

Q. Mr. Jenks, in 1943, is it not true that Mr. Park was 
counsel for Nichols & Co.? A. I don’t know. 

95 Mr. Park: Well, I will concede that. 

Mr. Curley: Will you also concede that you vrere 
counsel for the Providence Wool Combing Company and 
Alexander Wool Combing Company in 1943? 

Mr. Park: I do. 

Mr. Curley:. I haven’t any more questions, Mr. Jenks. 

Mr. Park: That is all, Mr. Jenks. 

The Court: Excuse the witness? 

Mr. Park: That is right, sir. 

The Court: Any further testimony, gentlemen? 

Mr. Curley: Do you rest? 

Mr. Park: I do. 

Mr. Curley: May I, your Honor, ask for identification of 
just one or two people on the stipulation? I am referring 
to page- I don’t think it is numbered on the stipula¬ 

tion, the exhibit to the stipulation. Exhibit B which gives a 
list of the stockholders of Nichols & Co. Mr. Park, do you 
know who Margaret E. Adams is ? 

Mr. Park: I don’t know, and I am surprised that Mr. 
Curley would ask me because when I tried to tell him what 
the facts were on something else, he wouldn’t take my word 
for it. I am glad to tell you what I know, but I am sur¬ 
prised you asked me, Mr. Curley, after challenging my 
statement a little earlier. 

Mr. Curley: May we just get the record straight, that all 
of the stockholders of Nichols & Co. are members of 

96 the Nichols, Wellman, and Racket family? 

Mr. Park: The thing, the stipulation says so. 

Mr. Curley: I think it does too, but I wanted to make 
sure. 

Mr. Park: The bottom of page 3, “All the shares of com¬ 
mon stock of Nichols & Co., Ino., not held by the limited 
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partners of Lowell Wool By-products Company were held 
by the other members of the Nichols, Hackett, and Wellman 
families, or by trustees for their benefit.*’ 

Mr. Curley: That is all. We have no evidence, and Re¬ 
spondent rests, your Honor. 

The Court: Anything further, Mr. Park? 

Mr. Park: No, sir. 

• ***•***• 
98 Order. 

The respondent having filed his motion that the Findings 
of Fact and Opinion promulgated herein on June 30, 1950, 
and Order entered “July 5, 1950” be corrected to read as 
follows: 

The petitioner’s renegotiable profits in 1943 were 
excessive in the principal amount (before any adjust¬ 
ment for State taxes measured by income) of $15,000. 
and the motion having been set for hearing on August 10, 
1950, and the petitioner having filed its statement of “no 
objection to the allowance of the Motion,” and not having 
appeared at the hearing on said motion, said motion is 
granted, and it is 

Ordered: That the Findings of Fact and conclusion of 
law promulgated herein on June 30,1950, be and are hereby 
corrected to read: 

The petitioner’s renegotiable profits in 1943 were 
excessive in the principal amount (before any adjust¬ 
ment for State taxes measured by income) of $15,000. 

in lieu of each of the following expressions: “The respond¬ 
ent determined that the petitioner realized excessive profits 
of $14,979” appearing in lines 4 and 5 on page la, and in 
lieu of “The petitioner’s renegotiable profits in 1943 were 
excessive in the amount of $14,929” in lines 8 and 9 on page 
9, and in lieu of “the petitioner realized excessive profits 
in the amount of $14,979.00” in the last two lines on page 12, 
and in lieu of “the petitioner realized excessive profits 
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during the fiscal year ending December 31, 1943, in the 
amount of $14,979.00^^ in lines 3, 4 and 5 of the Decision 
entered herein on June 30,1950. j 

(Signed) E. L. Disney, | 
Judge. 

Dated: August 11,1950, 

Washington, D. C. 
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PETITION FOR REVIEW OF DECISION OF THE TAX COURT 

OF THE UNITED STATES 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

This is a petition to review an order of the Tax Coui t of 
the United States (dated June 30, 1950, and corrected by 
an order dated August 11, 1950) in a case involving a de¬ 
termination (dated August 3, 1945) by the War Contracts 
Price Adjustment Board under the Renegotiation Act (Act 
of April 28,1942, c. 247, Title IV, 56 Stat. 245, as amended), 
that petitioner’s excessive profits during the fiscal year 
ended December 31, 1943, amounted to $15,000 (Jt. Ap]). 6, 
7). The present petition for review was filed in this Court 
on July 25, 1950, purportedly under Sections 1141 and ].142 
of the Internal Revenue Code (Pet.’s br., p. 2). 

A. The following are the facts pertinent to the dispo¬ 
sition of the case in this Court. 

1. The petitioner is a limited partnership organized in 
May, 1943. The general partners were Foster Best ^nd 
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Theodore W. Jenks. The limited partners were S. Katha- 
leen Alexander, Doris A. Nichols, Eleanor L. Hackett, Celia 
Wellman, and George B. Bullock, Jr. (Jt. App. 37). 

2. Petitioner’s business consisted of extracting wool 
grease from liquors made in scouring wool at plants in 
Providence, Rhode Island, and Lowell, Massachusetts, and 
of selling the grease (Jt. App. 57). 

3. The articles of the partnership agreement provided 
that the partnership should continue for ten years, but might 
be dissolved at any time upon the unanimous agreement of 
all the limited partners (Jt. App. 45). 

4. The partners were entitled to share in the profits as 
follows (Jt. App. 24, 43-44): 


Foster Best 

1.25% 

Theodore W. Jenks 

1.25% 

S. Kathaleen Alexander 

10.50% 

Doris A. Nichols 

11.70% 

Eleanor L. Hackett 

27.30% 

Celia Wellman 

14.00% 

George B. Bullock, Jr. 

25.00% 


5. Nichols & Company, Inc., a Massachusetts corporation, 
was a top maker and as such bought grease wool which it 
caused to be sorted, scoured, graded and carded into wool 
tops by combing mills on a commission basis (Jt. App. 29). 
During 1943, all of the outstanding stock of Nichols & Com¬ 
pany was owned either directly or beneficially by members 
of the Nichols, Hackett or Wellman families (Jt. App. 38). 

6. During 1943, with the exception of the stock owned by 
members of the Alexander family, all of the stock of the 
Alexander Wool Combing Company was owned either di¬ 
rectly or beneficially by members of the Nichols, Hackett 
or Wellman families (Jt. App. 38). 

7. During 1943, all of the stock of Providence Wool 
Combing Company was owned either directly or benefi¬ 
cially by members of the Nichols, Hackett or Wellman 
families (Jt. App. 38). 

8. With the exception of S. Kathaleen Alexander all of 
the limited partners of the petitioner were members of the 
Nichols, Hackett or Wellman families (Jt. App. 37, 38, 39). 
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9. Nichols & Company was owned and controlled by 
members of the Nichols, Hackett and Wellman families 
(Pet/s br., p. 5). 

10. The two general partners of petitioner partnership 
were old employees of the Providence Wool Combing Com¬ 
pany. During 1943, both general partners continued to be 
employed and secured the greater part of their income 
from Providence Wool Combing Company. 

11. Approximately 95 per cent of the Providence "Vyool 
Combing Company's business was secured from Niciiols 
& Company, Inc., in 1943 (Jt. App. 67). 

12. Petitioner’s physical assets were located in the pi:op- 
erty which was owned and operated by Providence "V^^ool 
Combing Company and Alexander Wool Combing Com¬ 
pany (Jt. App. 40, 41, 62). 

13. Petitioner partnership was organized under the fol¬ 
lowing circumstances: Both Providence Wool Combing 
Company, Inc. and Alexander Wool Combing Company v ere 
in 1942 engaged in combing grease wool into tops and noils. 
Preliminary operations included scouring the wool. In that 
process scouring liquor was produced. Providence 'V\'ool 
Combing Company, Inc. had acquired in 1941 certain equip¬ 
ment for the extraction of wool grease from the scorning 
liquor. Alexander Wool Combing Company had acquired 
such equipment in 1942. In 1942, both companies as part 
of their operations extracted and sold grease from the 
liquors. Prior to the acquisition of such equipment, toth 
companies had treated the scouring liquor as a waste pro¬ 
duct which was allowed to go down the drain. Shortly prior 
to the organization of Lowell Wool By-Products Company, 
the Boston Quartermaster Price Adjustment District Olfice 
had ruled that grease sales of Alexander Wool Combing 
Company and Providence Wool Combing Company, I’nc. 
should be treated as a credit against costs for the purpc^ses 
of renegotiating excessive profits. It had also ruled that 
the profits they had realized in 1942 were excessive. These 
rulings were believed by the officers of both companies to 
mean in effect that any profits realized on grease sales 
were to be paid over to the United States so that no return 
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on the capital investment in the grease-extracting equipment 
could be realized. The ofi&cers of both companies were con¬ 
sidering, therefore, selling the equipment and abandoning 
the business of extracting grease from scouring liquor. 
Both companies had been represented by the same counsel 
in conferences with the officers of the Boston Quartermaster 
Price Adjustment District Office. Counsel suggested that, 
instead of selling the equipment to persons who would not 
use it at the plants of the respective companies, a sale be 
made to a company which would contract to take the scour¬ 
ing liquor from the plant and extract from it the wool 
grease which at that time was in demand for war purposes. 
Counsel proposed that a single company be formed for this 
purpose. Lowell Wool By-Products Company was the com¬ 
pany formed. Pursuant to the foregoing plan, Lowell Wool 
By-Products Company used the capital contributed by the 
limited partners to purchase from Providence Wool Comb¬ 
ing Company, Inc. and Alexander Wool Combing Company 
its grease extracting equipment (Jt. App. 40, 41). 

14. Jenks managed the Providence Wool Combing Com¬ 
pany and Lowell Wool By-Products Company in the same 
manner (Jt. App. 30). 

15. At the time the petitioner partnership was organized 
Jenks was not advised or consulted as to its formation. 
The first information he had that he would be a general 
partner was when Mr. Wellman, President of Nichols & Com¬ 
pany, forwarded to Jenks, for his signature, a copy of the 
partnership agreement (Jt. App. 68). 

B. Questions presented. 

By stipulation (Jt. App. 41), petitioner waived all issues 
in the Tax Court except two which are: 

1. The respondent erroneously concluded that common 
control existed between petitioner and Nichols & Company, 
Inc., a Massachusetts corporation, which was also a sub¬ 
contractor under the Renegotiation Act; and 

2. The respondent erroneously concluded that the peti¬ 
tioner’s sales were subject to renegotiation, although such 
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sales for the year ending December 31,1943, were less fhan 
$500,000. 

By its opinion promulgated on June 30, 1950, the lax 
Court held that Nichols & Company, Inc., and petitioner 
were under common control within the meaning of Section 
403 (c) (6) of the Renegotiation Act and that the petitioner’s 
sales during 1943 were subject to renegotiation. 

The questions here at issue are: 

1. Does this Court have jurisdiction to review the non¬ 
constitutional issues presented by petitioner? 

2. The propriety of the Tax Court’s holding that peti¬ 
tioner and Nichols & Company were under common con¬ 
trol and that petitioner’s sales during 1943 were subject to 
renegotiation. 

SUMMARY OF ARGUMENT 

1. This Court does not have jurisdiction to review the 
non-constitutional issue presented by petitioner.^ 

In XJ. S. Electrical Motors, Inc. v. Jones, sv^pra, the Court 
held that Section 403 (e) of the second Renegotiation Act 

places exclusive and non-reviewable jurisdiction in the 
Tax Court to determine the amount of excessive profits, 
including both questions of law and fact in such determina¬ 
tion. • * •»» 

This holding was affirmed in the cases of Ring Construc¬ 
tion Company v. Secretary of War, supra, and Psaty <& 
Fuhrman, -App. D. C.-, 182 F. 2d 985. 

The determination as to whether or not common control 
between petitioner and Nichols & Company, Inc., existed 
is a question of ^‘law and fact” necessary to the determfna- 

^ The respondent does not intend to concede the jurisdiction of 
this Court to consider the constitutional issue. However, in view 
of the uniform determinations of the Court in U. S. Electneal 
Motors V. Jones, 80 App. D.C. 329, 153 F. 2d 134; Blanchard v. 
Reconstruction Finance Corp. Price Adjustment Board, 85 App. 
D.C. 361, 177 F. 2d 727, cert. den. 339 U.S. 912; Ring Construction 
Company v. Secretary o/ War, 85 App. D.C. 386, 178 F. 2d 714, 
cert. den. 339 U.S. ^3; respondent does not wish to argue this 
point further, but wishes to reserve the point for possible presenta¬ 
tion to a higher Court. 
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tion of the amount of excessive profits. See Macavley, et 
al V. Woierman Steamship Corporation, 327 U. S. 540. 
The fact that the amount of excessive profits is stipulated 
does not render reviewable the question as to common con¬ 
trol between petitioner and Nichols & Company, Inc.—a 
matter as to which the Tax Court clearly has “ unreviewable 
jurisdiction 

2. The power and duty to determine whether petitioner’s 
sales were subject to renegotiation were lodged with the 
Secretary of War and approved by the Tax Court in a de 
novo redetermination of petitioner’s excessive profits. The 
Tax Court’s findings of fact upon which it redetermined 
petitioner’s excessive profits is correct and should be 
aflGirmed. 

ARGUMENT 

I 

This Court Does Not Have Jurisdiction to Review the Noncon- 
stitutional Issue Here Presented 

Section 403 (e) of the Renegotiation Act of 1943, under 
which this case was presented to the Tax Court, provides 
that the Tax Court “shall have exclusive jurisdiction, by 
order, to finally determine the amount, if any, of such exces¬ 
sive profits . . ., and such determination sJuzll not be 
reviewed or redetermined by any court or agency ’ ’. (Italics 
supplied) 

The application of the above provision of the Renegotia¬ 
tion Act to the facts in this case falls clearly within the 
rule established by this Court in Psaty & Fuhrman v. Stim- 
son, et al., supra. In the Psaty Fuhrman case, the peti¬ 
tioner questioned the right of the Secretary of War to 
renegotiate it on a completed contract basis. The Tax 
Court supported the Secretary. The petitioner asked this 
Court to review the Tax Court’s decision determining the 
basis upon which it should be renegotiated. This Court in 
dismissing the appeal said: 

“It is now settled that a question such as the one 
here before us, being neither constitutional nor juris¬ 
dictional, is one which the Tax Court under the statute, 
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50 U. S. C. A. Appendix § 1191, has exclusive and final 
jurisdiction to determine. The petition must, therefore, 
be Dismissed.^’ 

The meaning of Section 403 (e) has also been discussed 
by this Court and by the Supreme Court on other occasioi^s.* 

From these cases, one rule is apparent, namely, that the 
Tax Court has exclusive an4 unreviewable jurisdiction! to 
determine tte amount of excessive profits, including qijes- 
tions of both law and fact in such determination. 

The stipulated questions presented to the Tax Court w<;re 
(1) whether the petitioner and Nichols & Company, Inc., 
were under common control, and (2) were petitioner's sales 
during 1943 subject to renegotiation (Jt. App. 41)? 

The test of what questions of fact and law must be sub¬ 
mitted to the Tax Court is stated in the Waterman case, 
supra, as follows: 

. . Contrary to respondent’s contention that 
this language limits the Tax Court’s jurisdiction so as 
not to include the power to decide questions of coverage, 
we think the language shows that the Tax Court las 
such power. For a decision as to what are and are not 
negotiable contracts is an essential part in determining 
the amount of a contractor’s excessive profits . . .” 
(p. 544) 

Furthermore, this Court in the United States Electrical 
Motors case, supra, said: I 

‘*It [the Act] leaves untouched, by direct reference 
or otherwise, the remaining content of Section 1141 (a) 
of the Internal Revenue Code. We think, therefore, that 
the Statute places exclusive and unreviewable juris¬ 
diction in the Tax Court to determine the amount of 
excessive profits, including questions of both law and 

2 Lichter, et al. v. United States, 334 U.S. 742; Aircraft & Diesel 
Equipment Corp. v. Hirsch, et al., 331 U.S. 752; Macauley, et al. 
V. Waterman Steamship Corporation, supra; Ring Construction 
Corp. V. The Secretary of War, supra; The Blanchard Machine Co?^- 
pany v. Reconstruction Finance Corp. Price Adjustment Boaid, 
supra; U. S. Electrical Motors, Inc. v. Jones, et al., supra; 
Eastern Machinery Company v. Under Secretary of War, 85 App. 
D.C. 363, 182 F. 2d 99. I 
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fact in such determination, but that a ruling npon the 
jurisdiction of the Tax Court is untouched by that pro¬ 
vision and, therefore, remains reviewable by this 
Court.” 

Petitioner’s brief commences its argument by stating: 

‘^The conclusion of the Tax Court of the United 
States that the petitioner and Nichols & Company, Inc., 
were under common control was unwarranted and is 
inconsistent with its subsidiary findings.” 

It is evident that petitioner is seeking a review of the 
factual conclusion that petitioner and Nichols & Company 
were under common control. 

The Tax Court has been called upon to decide other 
renegotiation cases ^ involving the question of common 
control and in each occasion has properly indicated that the 
existence or non-existence of common control is a factual 
question which is essential to a determination of the amount 
of excessive profits."* In Thomas Warner, Jr., et al., 14 
T. C. 1320, 1327, the Tax Court said: 

“In other words, were the corporation and the part¬ 
nership under common control? This is a factual ques¬ 
tion, the determination of which depends upon all the 
facts and circumstances of the record. Rochester Tele¬ 
phone Corporation v. United States, 307 U. S. 125.” 
(Italics supplied) 

Clearly, the question of control exercised by Nichols & 
Company, Inc. over the petitioner is essential to the Tax 
Court decision as to the amount of sales subject to renego¬ 
tiation. The nature of this question is very similar to the 
question presented in both the PsatydFuhrman case, supra, 


^William C. Mocning, et al., 14 T.C. 589; Southland Steel Com¬ 
pany, 13 T.C. 652; The Hug Company, 14 T.C. 621. 

^ “Investing the Commission with the duty of ascertaining 'con¬ 
trol’ of one company by another, Congress did not imply artificial 
tests of control. This is an issue of fact to be determined by the 
special circumstances of each case. So long as there is warrant in 
the record for the judgment of the expert body it must stand.” 
Rochester Telephone Corporation v. United States, 307 U.S. 125, 
145, 146. 
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(the determination of a proper method of accounting for tpe 
purposes of renegotiation) and the Ring case, supra^ ^a 
determination of factual questions and rulings as to the bnlr- 
den of proof) wherein this Court held it lacks jurisdiction 
to review. 

And the nature of that question is not altered by peti¬ 
tioner’s failure to question the amount of the order to 
entered if this common control exists. 

II 

Petitioner Was under the Control of, or under Common 
Control With, Nichols & Company, Inc. 

There appears to be agreement between petitioner and 
respondent that the meaning of the words “common con¬ 
trol” in the Renegotiation Act is not limited to ownership. 
For example, petitioner’s brief p. 11, contains the followii g 
statement: j 

“We agree, too, that control of a corporation or 
other organization may be obtained by other means 
than stock control, e. g., by contract, as a result of rela¬ 
tionships, including family relationships and oth^r 
means. ’ ’ 

Notwithstanding this statement, petitioner devotes a con¬ 
siderable portion of its argument to a discussion of the 
stock ownership and emphasizes that all of the stockholdei-s 
of Nichols & Company were not limited partners in peti¬ 
tioner and that petitioner’s limited partners did not own a 
controlling interest in Nichols & Company. Such discussion 
by petitioner not only avoids the reality of the basic facts 
but fails to consider the clear intent of the “common con¬ 
trol” provisions of the Act. 

The purpose of “common control” provisions of the A<|jt 
was succinctly stated by the Tax Court in William C, Moa¬ 
ning, et al., supra, as follows: 

“The purpose of the ‘common control’ clause in que 
tion is at least in part to prevent contractors from e 
tablishing, either in corporate or partnership form, _ 
series of ad hoc business enterprises, each of which is to 
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work on a phase of war contracts, in order to prevent 
the total receipts of the individual contractors derived 
from war contracts or subcontracts from reaching the 
jurisdictional minimum. See Senate Report No. 440, 
Part II, 80th Cong., 2d Sess., p. 11.” 

The record is clear that petitioner’s very existence was 
predicated upon the desire of the owners of Nichols & Com¬ 
pany, Providence Wool Combing Company, and Alexander 
Wool Combing Company, namely, the Nichols, Hackett and 
Wellman families, to avoid certain provisions of the Re¬ 
negotiation Act (Jt. App. 40, 41). 

The operation which petitioner performed in 1943 had 
during 1942 been a part of Providence’s and Alexander’s 
operations (Jt. App. 40). The formation of petitioner did 
not in any manner remove the control of such operation 
from the members of the Nichols, Hackett and Wellman 
families. 

Nichols & Company as a top maker were in need of facili¬ 
ties to comb wool. It is common knowledge that after the 
outbreak of the European War, facilities to comb wool on 
a commission basis became increasingly scarce. Nichols & 
Company acting through the three families which owned it 
secured complete ownership of Providence and a large in¬ 
terest in Alexander (Jt. App. 38, 39, 65, 66). At least 95 per 
cent of Providence’s business in 1943 was with Nichols & 
Company (Jt. App. 67). 

It is clear that through the control exercised by the 
Nichols, Hackett and Wellman families, a group of organi¬ 
zations were created to the end that the operation of all may 
be recognized in a practical sense as a single business en¬ 
terprise. 

Petitioner was a “separate business unit” only because 
the Nichols, Hackett and Wellman families wanted it to be 
a “separate business unit” in order to avoid renegotia¬ 
tion (Jt. App. 40). The operation performed by petitioner, 
i. e., the extraction of wool grease, was an integral part of 
the business carried on by the Nichols group (i. e., top 
makers) through Providence and Alexander. The fact is 
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that the operation performed by petitioner was fonaerly 
performed by Providence and Alexander (Jt. App. 40). 

The stipulated facts and testimony of Mr. Jenks make it 
clear that the petitioner was organized at the behest cf the 
Nichols group by Mr. Park, who was then and still is counsel 
for Nichols & Company, Providence, Alexander and peti¬ 
tioner (Jt. App. 40, 41, 75) and that Mr. Jenks, then and 
still an employee of Providence, was made general partner 
of petitioner by direction of Mr. Wellman, Preside:it of 
Nichols & Company (Jt. App. 60, 68). It is immediately 
obvious that petitioner was split off from Providence and 
Alexander but continued as a part of the enterprise of the 
Nichols group with its consent and for its benefit. 

The fact that petitioner's limited partners included four 
women who were wives or relatives of the owners of the 
Nichols group and that all limited partners had no active 
interest in the business themselves is ample confirmation of 
the fact that the petitioner was run merely as a segment 
of the Nichols group by the same people who ran the Nichols 
group.® Under these circumstances, the appointment of 
Mr. Jenks as a general partner became significant in view 
of the fact that he had for many years been and continued 
to be an employee of the Nichols group and since 1940 had 
been president of Providence. 

The fact that at the time the petitioner was orgajiized 
Jenks was not advised or consulted as to its formatioh and 
that the first information he had to the effect that he yrould 
be a general partner was when Mr. Wellman, President of 
Nichols & Company, forwarded to him for his signatijire a 
copy of the partnership agreement lends further subport 
to the fact that the creation of the petitioner as a separate 
business unit occurred only because the Nichols, Haskett 
and Wellman group wanted it. Upon the facts in the t)res- 
ent record, there can be no doubt that had Mr. Jenks, as 
general partner of petitioner, attempted to take any aption 


® See Thomas Warnery Jr., et at, supra, wherein the Tax 
said: “The voting trust was strictly a family arrangement 
could have been terminated at any time by common agre( 
among the members of the Warner family.” 
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adverse to the wishes of the Nichols group, the petitioner 
partnership would have been dissolved and his position as 
President of Providence would have been, to say the least, 
precarious. 

In view of the fact that the limited partners were either 
women or men on active military duty and had no interest 
in the business, it is obvious that the power of dissolution, 
was in fact vested in the Nichols group and was intended 
to prevent petitioner from any activity adverse to the inter¬ 
est of the Nichols group. Since the Nichols group had the 
power to create the petitioner, the significance of the dis¬ 
solution clause becomes apparent, namely, that the Nichols 
group wished to retain power to dissolve petitioner when 
it deemed desirable. 

Petitioner admits that the Tax Court’s subsidiary finding 
of fact was correct. That Court in its opinion summarized 
the facts as follows: 

“The facts, duly stipulated and found, disclose that 
Nichols & Co., Inc., was owned and controlled by mem¬ 
bers of the Nichols, Wellman and Hackett families, in¬ 
cluding the son-in-law of Arthur 0. Wellman, presi¬ 
dent-director; that those families furnished all capital 
and all of the limited partners of petitioner, except S. 
Kathaleen Alexander, but that she is the owner of 20 
per cent of the common stock in, and wife of the presi¬ 
dent-treasurer of Alexander Wool Combing Company, 
owned by the Nichols, Wellman and Hackett families 
as to all of the preferred stock (which was non-voting 
stock) and half of the common stock; also, that the 
general partners of petitioner were officers of Provi¬ 
dence, owned by the Wellman, Hackett and Nichols 
families; that the limited partners of petitioner had 
power at any time to terminate the partnership at will 
and thus to control it; that Jenks had been employed 
from about 1919 to about 1927 by a firm, one of whose 
two partners was a brother of John H. Nichols, direc¬ 
tor of Nichols & Co., Inc.,^ and from 1940 by Provi¬ 
dence; that the grease business was incidental to the 
wool combing business, and was carried on by peti¬ 
tioner in a small room in the back of the premises oc¬ 
cupied by Providence. The machine used required 
only one man, on each shift, with no requirement of 
skilled labor. Petitioner was formed by counsel com- 
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mon to Nichols, Providence and Alexander, because 
of question arising as to renegotiation of Alexander 
and Providence, and in order to prevent abandonihent 
of the grease extraction business.” (Jt. App. 3^). 

Based upon such “subsidiary findings”, the Tax Cburt 
said: 

“From all of these circumstances and all the f^cts 
before us, we consider it clear that it would be Alto¬ 
gether unrealistic to hold that there was not common 
control over Nichols and petitioner. That Nichols, 
Wellman and Hackett families could control the situa¬ 
tion, at all times, and the existence of petitioner, as 
well as Nichols, seems to us, upon the factual basis 
adopted in the Hug case, obvious. That in the period 
here involved, they did not exercise such control is not 
seen as the important element. They had the power 
of control, which in our view is the concept of the 
statute, and within its object.” (Jt. App. 33, 34). 

It is submitted that the Tax Court finding and opinion 
are proper and should be affirmed. 

CONCLUSION 

For the reasons set forth above, we respectfully submit 
that this petition to review the Tax Court’s order shquld 
be dismissed for want of jurisdiction, or that, in the eAent 
and to the extent that jurisdiction is entertained, the fax 
Court’s order be affirmed. 

Newell A. Clapp, 

Acting Assistmt Attorney General. 

Frederick N. Curley, 

Attorneyy Department of Justick. 

Attorneys for Respondent. 

February, 1951 
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The respondent’s brief challenges the jurisdiction of 1ihe 
Court to review the issue presented by the petition. 

It assumes that the issue is one of fact, that is, whether 
Nichols & Co., Inc., and the petitioner were under common 
control 
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The issue tendered by the petitioner, however, was not 
one of fact. The petitioner’s brief stated: 

‘‘The specific question is whether a conclusion that 
such common control existed was warranted upon un¬ 
disputed facts.” 

That question is, of course, one of law. 

Moreover, the question whether such common control ex¬ 
isted is jurisdictional. Unless such control existed, the Tax 
Court was not authorized to make a determination that the 
petitioner realized excessive profits. This question, upon 
which the power of the Tax Court and of the respondent to 
make determinations of excessive profits depended, was by 
stipulation the only one presented to the Tax Court. No 
question as to the amount, if jurisdiction existed, was raised 
in the Tax Court. 

It is undisputed that “a ruling upon the jurisdiction of 
the Tax Court is reviewable by this Court.” 

U. S. Electrical MotorSf Inc. v. Jones, 80 App. D. C. 
329, 153 F. 2d 134. 

Indeed, we suppose it is elemental that “an agency may 
not finally decide the limits of its statutory power.” 

Social Security Board v. Nierotko, 327 U. S. 358, 369. 

Stark v. Wickard, 321 U. S. 288, 310. 

We may agree that: “So. long as there is warrant in the 
record for the judgment of the expert body it must stand.” 

Rochester Telephone Corporation v. United States, 
307 U. S. 125,145,146. 

But the petitioner contends that there is no such war¬ 
rant, and that the findings of “common controP’ “was 
based on too loose a meaning of the term.” 

Bridges v. Wixon, 326 U. S. 135,149. 
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The respondent’s argument is not directed to that cpn- 
tention. We do not suppose that it will be seriously ur^ed 
that if the Tax Court’s finding of common control was with¬ 
out warrant in the record, it must nevertheless stand be¬ 
cause this Court is without power to review. 

Respectfully submitted. 


Edwaed C. Park, 

Tremont Building, 
Boston 8, Massachusetts, 


Frederick Bbrnays Wiener, 
1009-1015 Tower Building:, 
Washington 5, D. C., 

Attorneys for Petition^ 




March, 1951. 


